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UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 


Case No. 14413-3 Fatal 


| 
In the matter of the claim for compensation under the Distride of Columbia Work- 
men's Compensation Act. | 
(William 0. Steele, deceased employee) 

MAEBELLE STEELE, Surviving wife, MICHAEL STEPHEN STEELE and SHEILA MARIE STEELE, 


Surviving minor children. Claimants 


Vv 
BETH SHOLOM CONGREGATION and TALMUD TORAH, Employer THE AETNA CASUALTY and 


SURETY COMPANY, Insurance Carrier. 


Compensation Order Rejection of Claims for Death Benefits 
Such investigation in respect to the above-entitled claims having been made 

as is considered necessary, and hearings having been duly held in conformity with 
law, the Deputy Commissioner makes the following 
FINDING OF FACT 


1. That on November 18, 1961, William 0. Steele, hereinafter referred to as 


"employee", was in the employ of the employer above named, whose address is 

7930 Eastern Avenue, Northwest, Washington, District of Columbia; that the em- 
ployer was subject to the provisions of an Act of Congress approved May 17, 1928, 
entitled "An Act to provide compensation for disability or death resulting from 
injury to employees in certain employments in the District! of Columbia, and 

for other purposes"; that the liability of the employer és teompeneakice under 
the said Act was insured by The Aetna Casualty and Surety Company, 

2. That the employment of the employee by the employer was as a house man; 


| 
3. That at approximately 6:30 p.m. on November 18, 1961, the employee was 


stricken with sharp abdominal pains, including pain in the periumbilical area, 
| 


Ishi 


nausea and a series of intense vomiting which was soon followed by the appearance 
of a mass in the left inguinal area of his body; that at 5:30 a.m on November 19, 
1961 due to the continued severity of his illness, the employee was admitted to 
the Freedmen's Hospital, in the District of Columbia, where his illness was 
diagnosed as a chronic duodenal ulcer, gastritis and a reducible left inguinal 
hernia; that on December 6, 1961, after 17 days of continuous hospitalization, the 
employee was given surgical treatment consisting of a subtotal gastrectomy and 

a left herniorrhaphy; that on December 13, 1961 while in a state of convalescence 
in the said hospital, the employee died as a result of a pulmonary embolus due to 
phlebothrombosis; 

4. That on December 5, 1962, the employee's widow, Mabelle Steele, filed claims 
in her own behalf and in behalf of Michael Stephen Steele and Sheila Marie Steele, 


surviving minor children of the employee, for death benefits under the District 


of Columbia Workmen's Compensation Act alleging that the death of the employee 


on December 13, 1961 was causally related to the surgical repair of his left 
inguinal hernia which he allegedly sustained sometime between 7:30 p.m. and 

9 p.m. on November 18, 1961 while setting up tables and chairs in the employer's 
auditorium in preparation for a social function by an outside organization; 

5. That from the time of his admission to the hospital to the date of his 

death, the employee never told any attending physician that he had suffered an 
injury in the course of his employment as alleged or otherwise; that the em- 

ployee did not give the employer any information, at any time, that he had sus- 
tained an injury while performing the duties of his employment as alleged or 
otherwise; that the left inguinal hernia was reasonably related to the intra- 
abdominal pressure caused by violent vomiting; that the hospitalization of the 
employee subsequent to November 19, 1961 to the time of his surgery on December 

6, 1961 was for the purpose of preparing the employee for the said subtotal gastrec 
tomy; that a gastrectomy is one of the most formidable types of major surgery; that 
the subtotal gastrectomy was a significant condition contributing to the death of th 


employee; J.A6 


6. That the employee did not sustained a left inguinal hemake in the course of his 
employment as alleged; that the chronic duodenal ulcer and gestritis was neither 
caused nor aggravated by the employment, that the death of he employee did not 
arise out of the employment, as alleged, but that it was die to a cause or 
causes unrelated to the employment. 

Upon the foregoing findings of fact, it is ordered by the Deputy Commissioner 


that the claims for death benefit be and hereby are REJECTED for the following 


reasons; 


1. That the employee did not sustain an injury arising! out of and in the 


course of the employment as alleged or otherwise. 


the employment. 


| 
| 
| 
2. That the death of the employee did not arise out of or in the course of 
| 
| 
| 


Given under my hand and filed At Washington, D. C.. this eighteenth 


i 
| 
day of February, 1965. 
| 


HERMAN ADLER 
Deputy Commissioner 
District of Columbia 


Compensation istrict 
| 


COMPLAINT 
(Filed 3/16/65) 


(To set aside an order Denying Compensation) 


1. This action is brought under and pursuant to the provisions of Section 21 
of the Longshoremen's and Harbor Workers' Compensation Act| 33 USC §921, to set 
aside an order denying compensation based on any injury which occurred in this 
judicial district, as hereinafter more fully appears. 

2. On November 18, 1961, William 0. Steele, hereinafter apdavced to as employee, 
the husband of the plaintiff, Maebell Steele, and the father| of the minor plaintiffs, 
Michael Stephen Steele and Sheila Marie Steele, was in the employ of Beth Sholom 


Congregation and Talmud Torah, hereinafter called employer, whose address is 
| 

7930 Eastern Avenue, Northwest, Washington, District of Columbia, and who 
| 


J.A.7 
| 
| 


subject to the provisions of the Longshoremen's and Harbor Workers' Compensation 
Act and that the lisbility of the employer for compensation under the said Act 
was insured by the Aetna Casualty and Surety Company. 

3. That during the course of his employment with the employer the said employee 
sustained injuries'on Noveaber 18, 1961, which resulted in his death on December 
13, 1961. 

4. After the death of said employee, the plaintiffs herein filed claim with 
the United States Department of Labor, Bureau of Employees' Compensation, District 
of Columbia Compensation District in which the wife demanded funeral expenses 
and death benefits! for herself and the minor children under the provisions of 
Section 9 of the Longshoremen's and Harbor Workers' Compensation Act. (33 
usc §909) 

5. Thereafter, and on or about February 18, 1965, and after hearings, the 
defendant purporting to act under the Longshoremen's and Harbor Workers' Com- 
pensation Act, made Findings of Fact and signed and entered an order, a copy of 
which is annexed hereto as Exhibit A, Rejecting the Claims for Death Benefits 
of the plaintiffs. 

Facc and order are not in accordance with law but 

the facts and against the evidence in that the facts are 
that the employee sustained an injury arising out of and in the course of his 
employment with the employer and that the death of the employee arose out of 
or in the course of the employ within the meaning of the Longshoremen's and 
Harbor Workers' Compensation Act. 

WHEREFORE, plaintiffs pray that an order be granted directing that such 

Compensation Order and Rejection of Claims be vacated and set aside and that 


the compensation claims heretofore filed by the plaintiffs, Maebell Steele, 


surviving wife, and Michael Stephen Steele and Sheila Marie Steele, surviving minor 


children be allowed and granted, and for such other and further relief as may be 


just, together with the costs of this proceeding. 


DAVID APPLESTEIN 
Attorney for Plaintiffs 
414 Woodward Building 
Washington, D| C. 
Republic 7-7400 


MOTION TO INTERVENE 
(Filed 3/26/65) 


Come now the Aetna Casualty & Surety Company and Beth!Sholom Congregation 
| 
and Talmud Torah, by and through their attorney, and move this Honorable Court 


for leave to intervene in the above-entitled action and in!support thereof 


represent unto this Honorable Court as follows: 


1. That the said parties were previously represented by/the same counsel for 


the purpose of defending a claim for Workmen's Compensation under the Workmen's 
| 


Compensation Act applicable to the District of Columbia. | 
| 
| 


2. That counsel aforesaid did represent the parties in all phases of this 


claim including the formal hearing on September 25, 1964 and November 17 and 
| 
19, 1964. | 


3. That following said formal hearing a compensation order was issued on 


February 18, 1965. 


4. That on or about March 16, 1965, the plaintiffs herein filed an appeal 
| 


| 
from said order seeking an injunction against defendant, Herman Adler, Deputy 


Commissioner. Said injunction seeks to enjoin the defendant Adler from enforcing 


the compensation order atoresaid. | 


5. That the intervenors, Aetna Casualty & Surety Co. and Beth Sholom Congre- 


gation and Talmud Torah, have a continuing interest in this matter. 


WHEREFORE, the premises considered, the intervenors respectfully request 
that this Honorable Court issue an order authorizing their intervention in this 
| 


case. 
M.S. MAZZUCHI 
Attorney for Intervenors 
405 Investment Building 
Washington, D. C. 


RDER 


ion of the motion co intervene filed by the Aetna Casualty 
. and Beth Sholom Congregation and Talmud Torah in the above matter, 
by and through theif attormey M. S$. Mazzuchi, it is this 7th day of April, 1965, 
ORDERED, that the Aetna Casualty & Surety Co. and Beth Sholom Congregation 
orah beiand they are hereby authorized to intervene in the above- 
mtitled case. 


(s) LUTHER YOUNGDAHL 
Judge 


ANSWER OF INTERVENING DEFENDANTS 
(Filed 5/7/65) 
Intervening defendants, Beth Sholom Congregation and Talmud Torah, by and 


through their attorney, for their answer to the complaint herein: 


1. Admit the allegations contained in paragraphs numbered 1, 2, 4, and 5. 


2. Deny the allegations contained in paragraphs numbered 3 and 6. 
3. For a further defense, the intervening defendants state that the order 
of February 18, 1965, referred to in the complaint is in all respects in accord- 
with law and is a final order. 
WHEREFORE, intervening defendants, Beth Sholom Congregation and Talmud Torah, 
that the complaint herein be dismissed. 
M. S. MAZZUCHI 
Attorney for Intervenors 


405 Investment Building 
Washington, D. C. 


ANSWER OF DEFENDANT DEPUTY COMMISSIONER 
(Filed 5/19/65) 
Defendant, Herman Adler, Deputy Commissioner, Bureau of Employees’ Compen- 
sation, United States Department of Labor, for his answer to the complaint herein: 
1. Admits the allegations contained in paragraphs numbered 1, 2, 4 and 5. 


Denies the allegations contained in paragraphs numbered 3 and 6. 


J.A.10 


7 | : 
3. For a further defense, alleges that the compensation order complained of 
| 
is in all respects in accordance with law. 


WHEREFORE, defendant prays that the complaint be dismissed. 


DAVID C. ACHESON | 
United States Attorney 


CHARLES T. DUNCAN | 
Principal Assistant 
United States Attorney 
| 


JOSEPH M. HANNON 
Assistant United| States Attorney 


| 
ELLEN LEE PARK 
Assistant United| States Attorney 


Attorneys for Defendant Adler 
| 
DEFENDANT DEPUTY COMMISSIONER'S MOTION FOR 


SUMMARY JUDGMENT 
(Filed 9/17/65) 


| 
e Didar) Srl Maas . 
Defendant deputy commissioner moves the Court to sustain his compensation 
i 


order herein appealed by plaintiffs, Maebell Steele, on behalf of herself and 


of Michael Stephen Steele and Sheila Marie Steele, and to entler judgment for 


defendant, dismissing the complaint, on the ground that there is no genuine issue 
| 


: , : [se 
as to any material fact and that the defendant is entitled to judgment on the 


record as a matter of law. | 
| 


This motion is addressed to the complaint's assignments jand specifications 
| 
of error alleged to have been committed by defendant deputy dommissioner, and 
| 


is based upon the attached certified copy of the transcript of proceedings held 


| 
before the defendant as deputy commissioner, Bureau of Employees' Compensation, 
| 


United States Department of Labor, on September 25, 1964, November 17, 1964 and 


November 19, 1964, in the matter of William 0. Steele, Docket No. 14413-3 F, 


together with exhibits therein. 
| 


JOHN C, CONLIFF, JR. 
United States Attorney 


JOSEPH M. HANNON 
Assistant United States Attorney 


ELLEN LEE PARK 
Assistant United States Attorney 


Attorneys for Defendant Adler 


INTERVENING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 


(Filed 9/28/65) 


i Torah, and move this Honorable Court to enter judg- 
the defendants on the ground that there is no genuine issue as to any 
fact and that defendants are entitled to judgment as a matter of law. 

this Honorable Court to the attached 
M. S. MAZZUCHI 
Attorney for Intervening Defendants 


405 Investment Bui lding 
Washington, D.C. 


OPPOSITION TO  DEFENDANTS' MOTION FOR SUMMARY JUDGMENT AND 


PLAINTIFFS 'CROSS-MOTION FOR SUMMARY JUDGMENT 
(Filed 12/10/65) 


Comes now plainri hrough counsel, and oppose the defendants' motions for 
or a Summary Judgment in Plaintiffs' behalf on grounds 
rexr's decision was not reached in a manner which was 
valid as regquireé 5: law and th ore 1 ecision was contrary to law and to 
the facts. 
The Deputy Commissioner 
a. The presumptions of the Longshoremen's and Harbor Workers' Compensation 
Act of March 4, 1927, 44 Star. 1424, as amended, 33 U.S.C. 901 et seq., as made 
applicable to the District of Columbia by Act of May 17, 1928, 45 Stat. 600 D.C. 
Code Title 36 Sec. 501, i f the employee or his dependent family were 
not applied; 
b. He failed to resolve doubts, including the factual, in favor of the 


employee or his dependent family; 


c. He failed to find that the record contained substantial evidence on the 


| 
whole to sustain the claim of the employee's dependent family, 
| 


d. He prejudged the creditability of the defendant's witness (Wineburgh), 


by counsel for claimants. 


| 
even prior to completion of direct examination and without any cross-examination 
| 


e. That the record discloses that Deputy Commissioner by his conduct of 
the hearing denied the claimants a fair and impartial bieabtnel by supplying the facts 
to a witness (Wineburgh) which permitted and allowed the sitd| wteneas to alter his 
testimony, whereas his previous testimony was contrary to delice facts and as a 

| 

result precluded claimants from impeaching the witnesses testimony 

f. He failed to afford the claimants the benefit of the| adverse infer 
against the employer and carrier arising as the result of their failure 
duce, without explanation, the testimony of the Executive See cevass (Kaminetzky) 


who counsel for defendant, during the course of the hearing (T 60), represented 


would be brought to testify and in reliance on such representation and upon 
| 


suggestion of the Deputy Commissioner, in light of said representation, examina- 


tion of another witness was curtailed. 


g-. That the findings of fact are insufticient for the claimants to determine 


the basis upon which the Deputy Commissioner made his decision. 
| 
| 


Based on the evidence contained in the record and the applicable 
| 


yslaintiffs are, there being no genuine issue as to any material fact, 
} s & ) 


to a judgment on the record as a matter of law. i 


| 
In support thereof, plaintifts refer to the attached Points and Authorities 
and exhibits. | 
DAVID APPLESTEIN 
David Applestein | 
Attorney tor Plaintiffs 
414 Woodward Building 
Washington, D. C. |20005 


OPPOSITION TO PLAINTIFFS ' CRO 
(File 


defendants, Aetna Casualty & Surety Co. and Beth Sholom Congrega- 


and oppose the plaincirffs' motion for summary judgment and 


the points and authorities 


> Dy these defencants 


in their motion for summary judgment. 
M. S. MAZZUCHI 
M. S. Mazzuchi 
Attorney for Intervening Defendants 


405 Investment Building 
Washington, D.C. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


627-65 


Plaintiffs, 


HERMAN ADLER, Defendant 


and 


CASUALTY & SURETY CO., ET AL., 
Intervening Defendants. 


in, washington, D. C. for the Plaintiffs. 


of the Supreme Court of North Carolina, admitted 


pro hac vice for the ¢ € this case, and Ellen Lee Park, Assistant United 


States Attorney, washington, D. C. for Defendant Herman Adler, and M. S. Mazzuchi, 


Washington, D. C., for the Intervening Defendants. 


—_—_——————————————————— 


On the Court's review of the transcript of the hearing before the Deputy 


Commissioner, the Court is of the opinion that this case should be remanded to the 


J.A14 


| 
Commissioner for further consideration, bearing in mind the analysis of the Court 


of Appeals in Howell v. Einbinder, 350 F. 2d 442 (1965). The jcause of death in 
this case was blood clot, which occurred as a result of operations performed on 
the deceased at Freedman's Hospital. It appears from the record that the deceased 


| 
suffered from an inactive ulcer condition which he had experienced for a number of 


years. On the night in question, it appears that he worked for his employer 
during the course of which he was engaged in arranging chairs land tables for a 
meeting. The tables were described as weighing some fifty (50) pounds, and it 
was necessary to lift them on occasion from a height of four jor five feet. 
During the course of this employment, he complained of a severe pain in his 
groin area and thereafter of a lump which formed in that seeel The cause of his 


being hospitalized and kept there for observation and preparation for an operation 


was the hernia condition. The attending physician felt that |he should operate 
| 


also for the ulcer condition, though that was not the reason for his admission to 
the Hospital. There is no way of ascertaining which operation caused the blood 
clot, though one of the medical experts whose testimony was | heard stated that 
blood clots were more likely to result from an ulcer operation than a hernia 
operation. The records of Freedman's Hospital indicate that!the purpose for 

the hospitalization was the hernia condition, which was sustained during the 


| 
course of plaintiff's employment. 


While the Court recognized that the findings of the Depbty Commissioner, 
when supported by substantial evidence on the record considered as a whole, are 
binding on the courts,+ nevertheless, as pointed out by the court of Appeals in 
Howell v. Einbinder, supra, this rule must be read and applied with the rule that 


"[dloubts, including the factual, are to be resolved in favor) of the employee or 


er 2 : . ee 
his dependent family."“ Accordingly the matter is remanded to the Deputy Commission- 
! ) sly y 


er for further consideration in line with this opinion and the opinion of the Court 


of Appeals in Howell, supra. 


OLIVER GASCH 


95 L. Ed. 483; 
801, 91 L. Ed. 


220 F. 2d at 821. 


riving wife, in her behalf 


the grounds that William 0. 


arising out of and in the course 


the claix i i for judicial review before 
Columbia, Civil Action No. 
aside the compensation order 
the Deputy Commissioner and 
with the court's opinion and the 
District of Columbia 
Circuit i ll v. Einbinder, 350 F. 2d 442 


Pursuant to the order of the District Court and no further hearing having 


been applied for by any i i - or considered necessary by the Deputy 


Commissioner, the Dep anission .c having reconsidered the evidence of 


record, makes the f 


1. That on November 18, 1. William O. Steele, hereinafter referred to as 


JicA., 6 


"employee", was in the employ of the employer above named, whose 


Eastern Avenue, Northwest, Washington, District of Columbia; th 


subject to the provisions of an Act of Congress approved May 1d 


"an Act to provide compensation for disability or 


to employees in certain employments in the District of Columbia, 


purposes"; that the liability of th 


was insured by The Aetna Casualty and Surety Company}; 


2. That the employment of the employee by the employer was 


3. That on December 13, 1961, while in Freedman's Hospital 


surgery consisting of a subtotal gastrectomy (excision of three 


stomach) and a left inguinal herniorrhaphy performed on December 


employee died as a result of a pulmonary embolus due to a phlebo 


4. That on December 5, 1962, the employee's widow, Maebell 


claims in her own behalf and in behalf of Michael Stephen Steele 


Steele, surviving minor children of the employee, for death bene 


District of Columbia Workmen's Compensation Act, alleging that ¢ 


the employee was causally related to the surgical repair of the 


| 
tained in the evening 9 


hernia which, she further alleged, he sus 


1961, while setting up tables and chairs in the auditorium of th 
| 
synagogue in preparation for a social function by an outside org 


5. That at 5:30 a.m. on November 19, 1961, the employee pr 


ed to the Freedman's Hospital with a complafi 


it 


self and was admitt 


his stomach and a hernia; that at the time of his admission to 


subsequently, the employee related that at approximately 6:30 p. 


h 


18, 1961, about ten hours earlier, he was suddenly stricken wit 


pains, which were considered to be periumbilical in location, fo 


le 


several bouts of vomiting and the appearance of a mass in the 


J.A.17 


e employer for compensation un 


address is 7930 


at| the employer was 


1928, entitled 


death resulting from injury 


and for other 


der the said Act 

| 

as a house man, 
lconvalescing from 
4fourth's of the 
16, 1961, the 
thrombosis; 

| Steele, filed 
|and Sheila Marie 
fits under the 

he death of 

left inguinal 

f November 18, 

e employer's 
anization; 
esented hin- 
nt of pain in 
he hospital, and 
m. on November 
sharp abdominal 
llowed by nausea, 


ft inguinal region; 


that by reason history of heavy drinking a provisional diagnosis of an acute 
inflammation of the pancreas was made but apparently no significance was attached 
to the hernia as the cause for the symptoms; that subsequently a secure diagnosis 
reducible inguinal hernia was made, 
That the employee's co-worker, a witness for the claimants, testified 
18, 1961, while he and the employee were setting 
45 and 50 pounds, and chairs in the auditorium of 
observed the employee in physical distress and 
in the stomach; that thereafter the employee 
returned home; that the co-worker did not notice or 
by the employee as to the cause for or the nature of 
that the co-worker also testified that it was not necessary 
it up; that according to the testimony the tables 
and were constructed so that after rolling them onto 
automatically set up, without any lifting, by snapping out 
1 WOrK was considered moderate at most; that there was no 
lift a table; that the co-worker testified that 
work on that evening he and the employee had consumed a 


a claimant, testified that when 


returned home that evening, she noted that he was jill and had been 


drinking although he was not intoxicated; that the claimant knew that because 


of the employee's chronic ulcer disease, he had been previously warned by a 
treating physician against indulging in alcoholic beverages, 

7. That the physician who performed the surgical treatment testified that 
securing 2 history from a patient is one ol the most important features in the 


diagnosis and treatment of an ailment; that although a history of the circumstances 


surrounding his illness, prior injuries, indulgence in alcoholic beverages, and 


hospital treatment for a peptic ulcer two years previous, was gecured from the 
| 


employee, the employee up to the time of his death never stated or gave the 


slightest inkling that his left inguinal hernia or the stomach | pain started or 
was associated in any way with a lifting incident as alleged by the claimant ; 
that at no time prior to his demise did the employee complain to any physician, 
| 
co-worker, or any other employee of the employer, or the employer that his 
| 
stomach pain or hernia occurred simultaneously or was associated with a lifting 
incident at his work on November 18, 1961; that the medical testimony was in 
agreement that repeated episodes of vomiting is a competent cayse for abnormal 
intra-abdominal pressure and such pressure is a competent cause for a hernia; 
that the surgeon testified that upon examination of the enpleyee he did not 
see or feel a left inguinal mass and diagnosed the condition as a reducile hernia; 
that every member of the medical staff at Freedmen's Hospital |who attended the 
employee recorded a diagnosis, whether provisional or secure, that the hernia 
was reducible; that a gastroenterologist testified that a reducible inguinal 
hernia would not produce the symptoms suffered by the employed as recorded in the 
hospital records; that the gastroenterologist also testified dhat the ingestion of 
alcoholic drinks will irritate an ulcer disease and such advetse effect on the 
ulcer is a competent cause for repeated intense vomiting; | 


8. That it is inconceivable and unbelievable that in laying bare the 


symptoms and consequences of his illness in seeking relief from the throes 


his affliction, the employee would withhold from the physicians at the hospital, 
| 
including the surgeon, information that the onset of his illness or the hernia 


was in any way related to an employment trauma, if it was true; that the exclu- 
| 


| 
sion of any reference to an employment lifting incident on November 18, 1961, 
in the history as to the circumstances surrounding the illnesis and the hernia given 


by the employee, who sustained the hernia and suftered the illlness is more trust- 
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and entitled to greater probative value that the mere allega- 
esswork, or any conflicting testimony recalled two years 


events by strangers to the employee's hernia and to 


evidence that on occasion the employee lifted tables to 
but, to the contrary, the evidence discloses that 
table in the process of setting it up; that the 
by the employee was the result of abnormal intra- 
the repeated episodes of intense vomiting which 
neither the chronic 
inflammation of the stomach) nor the hernia was caused 
the employment; that the intense vomiting was the 


ulcer and stomach, which was produced by the 


ingestion 33 the employee did not sustain a left inguinal hernia 


as a resul ifting incident while at work for the employer on November 18, 
ot sustain an injury arising out of and in the 
he main purpose for surgery was the 
subtotal gastrectomy was a mere accommodation 
hile he was on the operating table, was categorically rejected 
e testimony of the surgeon that it was not necessary 
the hospital for seventeen days in preparation for 
the repair o i ' instead that the prolonged period of presurgery 
hospitalization was reguired for administrative problems, x-rays and laboratory 
tests preparatory for a planned subtotal gastrectomy; that the subtotal gastrectomy 


was planned by reason of a history of passing tarry stools which was indicative 
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of intermittent bleeding from the duodenal ulcer; that the hospital records show 
that on December 5, 1961, the day before surgery, the employee signed an authori- 
zation for the performance of a subtotal gastrectomy and that the hospital 

obviously did not consider the repair of the hernia of suflficient concern to 


request the employee to authorize the latter surgery also; that the final diagnosis 


of the post-mortem findings by the Department of Pathology; and the Department of 


Medicine, Howard University, lists first, among other findings, the post-operative 
subtotal gastrectomy and gastrojejunostomy, which surgery a performed because 

of epigastric pain, vomiting and a bleeding ulcer digesée:) bac there was no 
mention of the herniorrhaphy; that the certificate of death shows that the 

surgeon listed the chronic duodenal and subtotal gastrectomy as other significant 
conditions contributing to the demise of the employee by pilmonary embolus, but 

is silent as to the repair of the hernia; that the medi call consensus was that 

the gastrectomy was a formidable type of major surgery; that it was the testi- 
mony of the gastroenterologist, who had performed over 300| sdetrectoutes and 

1000 hernia repairs, that medical studies show that the incident of death by 
pulmonary embolus following a gastrectomy are ten times greater than those 
following hernia repair; that he also testified that following surgical treat- 
ment for a hernia a patient is ambulated within 24 hours, but in the instant 
case the employee was at bed rest for three or four days £01 lowing surgical 
treatment by reason of the gastrectomy; that the longer ajpatient stays in bed 
following surgery the greater is the likelihood of the éevelopaent of a pulmonary 
embolus as a result of the phlebothrombosis; that the latter physician also 


testified that a gastrectomy is a major surgical procedure |which involves all the 
factors that go to the possibility of developing a phlebotHrombosis but that such 


is not true in connection with the repair of a hernia as was involved in the 


instant case; 


That in furnishing vical medical facts for a public record regarding the 
death of the employee, che surgeon in his professional discretion saw fit to 
ignore the hernia repair as playing any significant part in the death; chat 

ationale of the gastroenterologist is in harmony 
record; that in the light of the opinion and medical 
rologist coupled with the medical data, there is no 
doubt that the death of the employee brought about by a pulmonary embolus due to 
phlebothrombosis is attributable to the gastrectomy and that the hernia played no 
in the death of the employee. 
g findings of fact, it is ordered by the Deputy Commis- 
the claims for death benefits be and hereby are REJECTED for the 
liowing reasons: 
1. That the employee did not sustain a left inguinal hernia on November 18, 
1961 arising out of and in the course of the employment, as alleged. 
2. That the death of the employee did not arise out of and in the 
course of the employment but is attributable to a cause or causes unrelated 
exployment. 
; hand and filed at Washington, D. C. 
day of July, 1966. 
HERMAN ADLER 
Deputy Commissioner 


District of Columbia 
Compensation District 


RENEWAL OF PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 
‘File ) 
Comes now Plaintiffs, through counsel, and renew their Motion for Summary 


Judgment heretofore made in this cause on the grounds that the Deputy Commissioner's| 


decision was not reached in a manner which was valid as required by law and there- 


fore the decision was contrary to law and to the facts. The errors committed by 
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| 
the Deputy Commissioner are set forth in Plaintiffs' Motion heretofore made 


for Summary Judgment and are incorporated herein by reference. 


Based on the evidence contained in the record and the applicable law, the 


Plaintiffs are, there being no genuine issue as to any material fact, entitled 


to a judgment on the record as a matter of law. In support thereof, Plaintiffs 


| 
refer to the attached Points and Authorities and Exhibits. | 
| 
DAVID APPLESTEIN 
Attorney for Plaintiffs 
414 Woodward Building 
Washington,; D. C. 20005 
Republic 7-7400 
| 


OPPOSITION TO RENEWAL OF PLAINTIFFS' MOTION 


‘FOR SUMMARY JUDGMENT 
(Filed 8/16/66) 


Come now the intervening defendants, Aetna Casualty & Surety Co. and Beth 
Sholom Congregation and Talmud Torah, and oppose the renewal) of plaintiffs' motion 
| 


for summary judgment and in support thereof adopt and incorporate by reference 


the points and authorities previously filed herein by these defendants in 
| 


their motion for summary judgment. 


M. S. MAZZUCHI | 
Attorney for 
Intervening Defendants 
405 Investment Building 


Washington, D. C. 
| 


CROSS MOTION OF INTERVENING DEF s 
FOR SUMMARY JUDGMENT 
(Filed 8/17/66) 


Come now the intervening defendants, Aetna Casualty &|Surety Co. and Beth 


| 
Sholom Congregation and Talmud Torah, and renew their motion for summary judgment 
heretofore made in this cause and in support thereof adopt and incorporate by 


reference the points and authorities previously filed here by these defendants 
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in their original motion for summary judgment and attach hereto supplementary 
points and authorities and ask that they be considered by the Court. 
M. S. MAZZUCHI 
Attorney for 
Intervening Defendants 


405 Investment Building 
Washington, D.C. 


DEFENDANT DEPUTY COMMISSIONER'S MOTION 
FOR SUMMARY JUDGMENT 
(Filed 9/12/66) 

Defendant deputy commissioner moves the Court to sustain his compensation 
orders herein appealed by plaintiffs, Maebell Steele, on behalf of herself and 
of Michael Stephen Steele and Sheila Marie Steele, and to enter judgment for 
defendant on the ground that there is no genuine issue as to any material fact 
and that the defendant is entitled to judgment on the record as a matter of law. 

This motion is based upon the attached certified copy of the transcript 
of proceedings held before the defendant as deputy commissioner, Bureau of 
Employees' Compensation, United States Department of Labor, on September 25, 
1964, November 17, 1964 and November 19, 1964, in the matter of William 0. 
Steele, Docket No. 14413-3 F, together with exhibits therein. 


DAVID G. BRESS 
United States Attorney 


JOSEPH M. HANNON 
Assistant United States Attorney 


ELLEN LEE PARK 


Assistant United States Attorney 
Attorneys for Defendant Adler 


OPPOSITION TO MOTIONS OF DEFENDANT AND INTERVENING 


DEFENDANTS FOR SUMMARY JUDGMENT 
(Filed 10/18/66) 


Come now the plaintiffs, Maebell Steele, et al., and oppose the cross motions 


of defendant Adler and intervening defendants, Aetna Casualty and Surety Company 


and Beth Sholom Congregation and Talmud Torah, for Summary Judgment and in sup- 
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| 
| 
| 
port of said opposition adopt and incorporate by reference the Points and Authori- 


ties herein filed by plaintiffs in the original motion for Summary Judgment, as 


well as those contained in the renewal of plaintiff's Motion for Summary Judgment. 


s/ DAVID APPLESTEDN 
David Applestein 
Attorney for Plaintiffs 
414 Woodward Building 
Washington, D. Cc. 20005 
OPINION 
(Filed 4/25/67) 


David Applestein, Washington, D. C. for the Plaintiffs. 
| 


George M. Lilly, of the bar of the Supreme Court of North Carolina, admitted 
| 
pro hac vice for the purposes of this case, and Ellen Lee Park, Assistant United 
States Attorney, Washington, D. C., for Defendant Herman Adler, and M. S. Mazzuchi, 
| 


Washington, D. C. for the Intervening Defendants. 


On March 3, 1966, this Court ordered that 28 compensation Order of February 
18, 1965, issued by the defendant Deputy Commissioner, vaich rejected a claim 


for death benefits in Case No. 14413-3, be vacated and set aside.) The Court 
| 


remanded the case to the Deputy Commissioner for further consideration ‘in 


| 
line with the opinion of this Court and the opinion of the Court of Appeals in 


Howell v. Einbinder, 350 F. 2d 442 (1965) ." 


On remand, the Deputy Commissioner reiterated and in effect reaffirmed his 


previous decision, whereupon the complainants renewed their motion for summary 


judgment . | 


The Court has reviewed the record again and has concluded that the com- 
| 
plainants' motion for summary judgment should be granted for the reasons set 
| 
forth below. The case is remanded to the Deputy Commissioner with instructions 


| 
to enter an order granting compensation to complainants, (the widow and children 
| 
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of William O. Steele. 

The facts of the case as shown by the record are as follows: On the evening 
of Saturday, November 18, 1961, sometime between the hours of 6:00 and 9:00 p.m. 
William 0. Steele was working at his regular employment as a custodian for Beth 
Sholom Congregation, Washington, D. C. He and a fellow employee, James O'Frank 
Burney, were setting up tables and chairs in a hall of the Synagogue in prepara- 
tion for a meeting which was to be held there. The tables were round, had collap- 
sible legs, weighed approximately fifty pounds each. The usual procedure for 
setting them upwasto roll them to appropriate places on the floor, snap out the 
legs, then put them'in an upright position. However, Mr. Burney testified that 
the men sometimes put them up first, then put them in the desired locations by 


pushing them across'the floor. It was while he was pushing a table across the 


floor that William 0. Steele suddenly complained to Burney that he had a severe 


1. The claim for death benefits was filed under the Longshoremen's and 

Harbor Workers’ Compensation Act, 44 Stat. 1424 (1927), as amended, 33 

U.S.C. §§ 901 to 950, made applicable to the District of Columbia by 

the Act of May 17, 1928, 45 Stat. 600 (1928), D. C. Code §§ 36-501 to 

36-502 (1961 ed.). 
pain in his lower abdomen. He leaned across the table he had been pushing and, 
when the pain did not subside, he left the hall to rest in a small room set 
aside for the employees. His pains continued and he went home, arriving there 
at about 9:30 P.M., according to the testimony of his wife. He went to his 
bedroom, sat on the edge of the bed, and showed his wife a mass that had 
appeared on the left side of his abdomen. At about 2:30 A.M. on the following 
morning, Steele took a taxi by himself and went to the emergency room of Freed- 
men's Hospital for medical treatment. The emergency room admittance records in 
evidence show that ‘Steele at that time had an incarcerated left inguinal hernia 


which was thought to be irreducible. He was admitted to the hospital and transferre 
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| 
to a ward at 5:30 A.M. on November 19, 1961. The nursing dcctiedd, also in evi- 

| 
dence, show that at that time he had an incarcerated left inguinal hernia. 

At unspecified times on November 19, an intern and an assistant resident 
made separate examinations of Steele. Each of these doctors tentatively diag- 
nosed the ailment of Steele as "acute edematous pancreatitis," a diagnosis which 
later proved to be false. Both doctors saw and noted the hernia. The intern also 
tentatively diagnosed peptic ulcer because of the pattaac’s past history of ulcer 
disease. The assistant resident, on the other hand, diagnolsed perforation of 
peptic ulcer and alcoholic gastritis. 

Two years earlier William 0. Steele had been in the same hospital for 
treatment of an ulcer. He had been under the care of his physician, a general 
surgeon who subsequently attended him in 1961. The treatment of the ulcer con- 
sisted of rest and diet. Steele was cautioned to avoid deiniaing alcoholic 

| 


beverages, but the evidence is undisputed that he continued to drink. In fact, 


on the afternoon of November 18, 1961, before having dinner! at home with Mrs. 


| 
Steele, Mr. Steele and James O'Frank Burney had shared a pint of whiskey and 


watched television at Steele's house. However, there is nothing in the record 
to indicate that these drinks caused Steele to have any illness or discomfort. 
| 
| 
Steele's own physician was called in again when Steele was admitted to 


| 
to the hospital with hernia. He recommended that the hernia be surgically 
| 


repaired. Because of his knowledge that Steele had an ulcer condition two 


| 

years earlier, the doctor also recommended that Steele submit to a subtotal 
| 
| 

gastrectomy, that is, surgical removal of three-fourths of the stomach. 


| 
| 
Steele consented to the recommended surgery and both operations were 
| 
performed at one "sitting", although two separate incisions! were required. 


The subtotal gastrectomy was performed first, followed by the hernia repair. 
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The pathologist's report of the tissue examination of the portion of 
Steele's stomach removed during the subtotal gastrectomy is in evidence. It 
shows that William 0. Steele did not have an ulcer at the time the surgery was 
performed. The pathologise's impression following his examination of the stomach 

issues was that Steele had "superficial chronic gastritis, non-specific." 

Following surgery, the patient showed signs of making a good recovery. He 
had been ambulatory for a few days when, on the seventh day following surgery, 
December 13, 1961, he collapsed in a bathroom of the hospital. Concerted efforts 
by the hospital staff to revive him and save his life failed. 

An autopsy, the records of which are in evidence, indicated that the 
immediate cause of Mr. Steele's death was a pulmonary embolus. The origin of 
this embolus wa not definitely ascertained by the autopsy, but medical experts at 
the hearing testified that such emboli often originate in the lower limbs and are 
due to changes in blood condition and circulation following surgery. One of the 
medical witnesses’ at the hearing, a witness for the intervenor insurance company, 
testified that there is a greater probability that emboli will occur following 
subtotal gastrectomies than following hernia repairs. On the basis of that 
testimony, the Deputy Commissioner found that the cause of the embolus which was 
the proximate cause of the death of William O. Steele was the subtotal gastrectomy, 
which was necessitated by Steele's ulcer, which in turn was caused by Steele's 
drinking, and thati therefore his death was not the result of a work-related injury. 

I hold first that this conclusion is in error as a matter of law. Reliance 


on mere hypothetical probabilities in rejecting a claim is contrary to the pre- 


sumption created by the Act2 that 


"In any proceeding for the enforcement of a claim for compensation under 
this chapter it shall be presumed, in the absence of substantial evidence 


to the contrary 


"(a) That the claim comes within the provisions of this chapter." 
| 


What the Act calls for is facts, not speculation, to overcome the presumption 
| 


of compensability. The medical witness who testified as to probabilities had not 


even examined Mr. Steele. It is conceivable that the pulmonary embolus might have 
been attributable to some cause unrelated to either surgery); on the other hand, 
it might have been attributable to both equally; or it might have been attributable 


to the hernia repair alone. What the record does clearly show is that Steele at 
| 


the time of his death was recovering from surgery for the repair of a work-related 
| 


hernia. 


| 
2. 33 U.S.C. § 920. Butler v. District Parking Management Co.,----U.S. 
App. D.C.----, 363 F. 2d 682 (1966); Robinson v. Bradshaw, 92 U.S. App D.C. 
216, 206 F. 2d 435, cert. denied 346 U.S. 899 (1953). | See also O'Keefe v. 
Smith, Hinchman & Grylls Associates, Inc., 380 U.S. 359 (1965); Travelers 
Insurance Co. v. Donovan, 95 U.S. App. D.C. 331, 221 Fi. 2d 886 (1955). 


In any event, doubts, including the factual, mst be resolved in favor of 
the employee or his dependent family. Howell v. Einbinder, 121 U.S. App. 
D.C. 312, 350 F.2d 442 (1965); Friend v. Britton, 95 U.S. App. D.C. 139, 
220 F. 2d 820, cert. denied 350 U.S. 836 (1955); Robinson v. Bradshaw, 

92 U.S. App. D.C. 216, 206 F. 2d 435, cert. denied 346 U.S. 899 (1953); 
Fidelity & Casualty Co. of New York v. Burris, 61 App.! D.C. 228, 59 F. 2d 
1042 (1932). 
| 
| 


The Examiner's conclusion is also contrary to the case law in this juris- 


diction? and in the Supreme Court* which holds that the Act} "must be liberally 


construed in conformance with its purpose .'"9 


3. Howell v. Einbinder, 121 U.S. App D.C. 312, 350 F.; 2d 442 (1965); 
Hancock v. Einbinder, 114 U.S. App. D.C. 67, 310 F. 2d 872 (1962); Phoenix 
Assurance Co. v. Britton, 110 U.S. App. D.C. 118, 289 F. 2d 784 (1961); 
Fidelity & Casualty Co. of New York v. Burris, 61 App.) D.C. 228, 59 F. 2d 
1042 (1932). 


4. Voris v. Eikel, 346 U.S. 328 (1953); Baltimore & Philadelphia Steamboat 
Co. v. Norton, 284 U.S. 407 (1932). \ 


5. Voris v. Eikel, 346 U.S. 328, 333 (1953). 


As the Supreme Court said in Baltimore and Philadelphia Steamboat Co. v. 
Norton, 284 U.S. 407 (1932), 

"Such laws operate to relieve persons suffering such misfortunes of a part 

of the burden and to distribute it to the industries and mediately to those 

served by them. They are deemed to be in the public interest and should 

be construed! liberally in furtherance of the purpose for which they were 

enacted and,' if possible, so as to avoid incongruous or harsh results." 

It is undisputed that Steele went to the hospital on November 19, 1961, for 
treatment of a hernia; it is undisputed that the hernia was surgically repaired 
and that the condition of the hernia sac showed that it was of recent origin; 
nor is it disputed that at the time Steele entered the hospital with a hernia 
he was not suffering from an active ulcer condition. 

It is not the intention of the Court to suggest that the stomach surgery 
performed on William 0. Steele was unnecessary or ill-advised, for that is 
not at issue in this case. It is only necessary to point out that at the time 
Mr. Steele entered the hospital, and at the time the surgery was performed, 
the only actual known ailment he had was a left inguinal hernia and that this 
condition was related to his employment .© It was for this work-related hernia 
that Mr. Steele sought and obtained emergency hospital treatment’ and it was 
during the course of his hospitalization that he died. 

In addition to the foregoing grounds for reversing the Deputy Commissioner's 
decision, the Court also concludes that the record does not contain substantial 


evidence in support of the Deputy Commissioner's findings and that in certain 


respects his findings are contrary to the record .® 


6. A work-related injury is compensable when it results from the perform- 
ance by the employee of his usual and ordinary work. Hancock v. Einbinder, 
114 U.S. App. D.C. 67, 310 F. 2d 872 (1962); Hartford Accident & In- 
demity Co. v. Cardillo, 72 App. D.C. 521, 112 F. 2d 11, cert. denied 

310 U.S. 649 (1940). 
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7. The Deputy Commissioner makes an issue of Steele's failure to formally 
apply to the employer for workmen's compensation benefits while he was 
living. However, the emergency nature of his hospitalization made such 
formal notice unnecessary and, indeed, impossible. It is sufficient that the 
employer had actual knowledge of his illness and confinement in the hospital. 
Voris v. Eikel, 346 U.S. 328 (1953); Butler v. District Parking Management 
Co., U.S. App. D.C. » 363 F. 2d 682 (1966). Further, Steele had 
hospitalization insurance which in any event would] have covered his hospital 
bill. Finally, the employer admitted that Steele balled him to ask for fi- 
nancial assistance while he was in the hospital, which was denied him on 

the ground that there were no funds available to pay hin. 


8. The Deputy Commissioner's findings are to be arcescad if they are sup- 
ported by substantial evidence on the record as a whole. O'Leary v. Brown- 
Pacific-Maxon, Inc., 340 U.S. 504 (1951); Vozzolo v. Britton, U.S. App. 
D.C. ; F. 2d (No. 20,171, February 14, 1967). But this does 
not mean that findings unsupported by substantial evidence may not be set 
aside. Howell v. Einbinder, 121 U.S. App. D.C. 312, 350 F. 2d 442 (1965); 
Hancock v. Einbinder, 114 U.S. App. D.C. 67, 310 FJ 2d. 872 (1962); Phoenix 
Assurance Co. v. Britton, 110 U.S. App. 118, 289 FJ 2d. 784 (1961); Fidelity 
& Casualty Co. of New York v. Burris, 61 App. D.C. |228, 59 F. 2d 1042 (1932). 


ee 
Crucial to his rejection of the claim is Finding Nine, which states in part 


| 
“that the left inguinal hernia sustained by the emplloyee was the result of 


| 
abnormal intra-abdominal pressure produced by the repeated episodes of 


intense vomiting which started in the early evening of November 18, 1961; 


that neither the chronic duadenal ulcer, gastritis (inflammation of the 
stomach) nor the hernia was caused or materially aggravated by the employment; 
that the intense vomiting was the result of the irritation of the ulcer and 
stomach, which was produced by the ingestion of aldohol; that the employee 
did not sustain a left inguinal hernia as a result of a lifting incident 


while at work for the employer on November 18, 1961; that the claimant did 


not sustain an injury arising out of and in the course of the employment ;" 

This finding is without evidentiary support in the record, let alone the kind 
of substantial support that would be necessary to sustain it. There was medical 
testimony to the effect that intense vomiting could create intra-abdominal pressure 


that might cause a hernia; but this was hypothetical testimony. There was no 
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actual evidence whatever that this is what occurred on the evening in question 
Steele. On the contrary, Steele's fellow employee, who was with 
him all aftermoon at home, who went with him to work, and who observed him when 
he first complained of pains, testified that Steele did not complain of any ill- 
» Occurred while he was pushing a table across the tlovor 
Both medical witnesses testified that the occurrence 
abdominal region prior either to the appearance of a mass or vomiting 
would be consistent with the occurrence of a hernia caused by physical strain. 
Only if vomiting occurs first would there be indication that the hernia was caused 
by intra-abdominal pressures resulting from intense vomiting. The testimony was 
hat Steele complained of severe pain first. That, together with the fact that 
Steele did not have an ulcer at the time, but only "superficial chronic gastritis," 
gave the Deputy Commissioner absolutely no basis in the record for this finding. 
For the foregoing reasons, the plaintiffs' motion for summary judgment is 
granted, and the motions for summary judgment made by defendant Deputy Commissioner 
and intervening defendants Aetna Casualty & Surety Co. and Beth Sholom Congregation 


and Talmud Torah are denied. 


OLIVER GASCH 
Judge 
April 25, 1967 


ORDER 
(Filed 4/28/67) 


The above cause having been considered on motions and cross-motions for 
summary judgment under Rule 56 cf the Federal Rules of Civil Procedure, it appear- 


ing that there are no issues of material fact in dispute between the parties, and 


the Court having reviewed the pleadings and the record made before the Deputy Com- 


missioner, Herman Adler, it is by the Court this 28th day of April, 1967, 
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ORDERED that the Plaintiffs' motion for summary judgment 


hereby granted; that the motion 


Commissioner, Herman Adler, be and it is hereby denied; and it 
ORDERED that the motion 


Aetna Casualty & Surety Co. 


be and the same is 
| 


for summary judgment of the defendant Deputy 


| is further 


for summary judgment of the Intervening Defendants 


and Beth Sholom Congregation and Talmud Torah be and 


it is hereby denied; and that the case be and it is hereby remanded to the Deputy 


Commissioner with instructions to enter an order granting compensation to 


Plaintiffs, the widow and children of William 0. Steele. 


OLIVER GASCH 
Judge 


NOTICE OF APPEAL 


Notice is hereby given this 25th day of May, 1967, that the Aetna Casualty & 


Surety Co. and Beth Sholom Congregation and Talmud Torah, her 


United States Court of Appeals for the District of Columbia 


this Court entered on the 28th day of April, 1967, in favor o 


said Aetna Casualty & Surety Co. and Beth Sholom Congregation 


M. S. MAZZUCHI, 
Defendants, Aet 
Surety Co. and B 
Congregation & 1 


eby appeals to the 


from the judgment of 

£ the plaintiffs against 
| and Talmud Torah. 

| 

Attorney for 

a Casualty & 


eth Sholom 
almud Torah 


405 Investment Building 


Washington, 
a 


PRAECIPE 


D. 


c. 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


the 2nd day of June, 1967 


Civil Action No. 627-65 


Maebell Steele, et al. 
v 


Aetna Casualty & Surety Co., et al. 


| 
The Clerk of said Court will please submit the entire record on appeal in the above- 
captioned matter since I do not intend to stipulate to the omission of any part 

| 


thereof. 


M. S. MAZZUCHI, 
Aetna Casualty 
Congregation 
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Attorney for Appellants 


& Surety & Beth Sholom 
| 
| 
| 
| 
| 


THE DEPUTY COMMISSIONER: This hearing is being held upon the application 
of the claimant, Mrs. Maebell Steele, 4315 8th Street, Northwest, Washington, D.C. 
Fron the information in the administrative file, it appears that on 


December Sth, 1962 Mrs. Maebell Steele filed claim in her own behalf and on be- 


half of Michael Stephens Steele and Sheila Marie Steele for disability and death 


benefits under the District of Columbia Workmen's Compensation Act against the 
Beth Shalom Congregation and Talmud Torah, 7930 Eastern Avenue, Northwest, 
Washington, D.C., alleging that on November 18, 1961, while in the course of 

his employment as a houseman at an agreed average weekly wage of $65, her husband, 
William O. Steele, sustained injury attributable to strenuous physical work 
activities as a consequence of which he suffered a left inguinal hernia which 
unavoidably resulted in his death on December 13, 1961 due to a pulmonary em- 
bolus following surgery for repair of the said hernia. 

It appears further that written notice of the injury and death was not 
given to the employer within 30 days but that the employer had knowledge of the 
injury and death of the employee and has not been prejudiced by the Lack of 
such written notice. 

Mrs. Maebell Steele was born on June 10th, 1927 and married to the de- 
ceased employee on November 19th, 1955, and is the surviving wife of the deceased. 

Further, Michael Stephens Steele, born on October 19th, 1958 and Sheila 
Marie Steele, whose natural guardian is Willa Mae Stephens, 1837 Otis Street, 
Northwest, Washington, D.C., was born on January 12th 1952, are the surviving 
minor children of the said employee. 

Funeral services were rendered in behalf of the employee by the District 
Morticians, 1700 Vermont Avenue, Northwest, Washington, D. C., the reasonable 


expense of which amounted to $615.80. 
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| 
Mr. Applestein, as counsel for the claimant, will you state the claim? 


MR. APPLESTEIN: This is a claim for death benefits to the surviving 
widow and minor children of the deceased, the widow Maebell Steele, the minor 
children Michael Stephens Steele and Sheila Marie Steele. | 

It is a claim also for funeral expenses up to the limits of the Workmen's 
Compensation clause. 


| 
It is a claim for the medical bills incurred by the deceased in con- 


nection with his treatment for the injury that he received in| the course of his 
| 
| 

employment. 
| 
| 


It is a claim for benefits from the time of his death under the Act to 


I believe that he was paid to the time of death by the employer so that 
that is not being claimed. | 
THE DEPUTY COMMISSIONER: All right. 
There is no claim for any temporary total disability? 


MR. APPLESTEIN: No, because he was paid. 


{tr. 8] 
THE DEPUTY COMMISSIONER: The employee died on December 13th, 1961. 


Claim for death benefits was filed on December Sth, 1962. 


(Tr. 11} 
| 
MR. MAZZUCHI: I am going to ask for a rule on witnesses. 


THE DEPUTY COMMISSIONER: All right. If there are any lay witnesses 


here who are to testify, will they please wait in the adjoining room here until 


they are called. 
(The lay witnesses then departed from the hearing room.) 


J.A. 35 


Whereupon 
MAEBELL STEELE 
was called as a witness by and on behalf of herself as claimant and having first 


been duly sworn by the Deputy Commissioner was examined and testified as follows: 


[Tr. 13-15] 
BY MR. APPLESTEIN: 
Calling your attention to November the 18th, 1961, your husband was em- 


by the employer in this case, Beth Shalom Congregation and Talmud Torah? 


Is that correct? 
Yes. 
Now, that day was a Saturday, is that correct? 
A Yes, it were. 
Q Now, did your husband on that date, to your knowledge, go to work, report 
to work? 
A Yes, he did. 
Q Do you ws approxizately what time he left your home on that date? 


On that morning? 


Well, let's refer to -- Did he leave in the evening to go to work at any 


Yes, he did. 

Or afternoon? 

Afternoon. 

Approximately what time was that? 
Abcut six. 

About six o'clock, he left? 


Yes. 


| 
| 
Prior to that time, had your husband been in the house at all that day? 


Yes. 


To your knowledge? 


| 
Yes. 


Before leaving, did you have occasion to talk to him ot observe him? 


No, I didn't. 
| 

I don't mean immediately before, I mean anytime during] that day? 

Oh, yes- 


All right. 


| 
When was the last time that you saw him before he left for work on that 
| 
evening? 


A Oh, about four or five o'clock I think it were. 


Q All right. 


What occurred at that time, if anything? 


We had dinner. 

You had dinner. 

Yes. 

Who had dinner with you? 
He and James Burney. 
James Burney? 


Yes. 


(Tr. 15-24] 


Q Now, you say that you and James Burney and your husband, your late hus- 


band, had dinner together. 
| 
Is that correct? 
| 

| 

Yes. | 


Whereupon 
MAEBELL STEELE 
was called as a witness by and on behalf of herself as claimant and having first 


been duly sworn by the Deputy Commissioner was examined and testified as follows: 


[Tr. 13-15] 
BY MR. APPLESTEIN: 
-Q Calling your attention to November the 18th, 1961, your husband was em- 
ployed by the employer in this case, Beth Shalom Congregation and Talmud Torah? 
A Yes. 
Q Is that correct? 


A Yes. 


Q Now, that day was a Saturday, is that correct? 
A 


Yes, it were. 
Q Now, did your husband on that date, to your knowledge, go to work, report 
to work? 
A Yes, he did. 
Q Do you know approximately what time he left your home on that date? 
On that morning? 


Well, let's refer to -- Did he leave in the evening to go to work at any 


Yes, he did. 

Or afternoon? 

Afternoon. 

Approximately what time was that? 
About six. 

About six o'clock, he left? 


Yes. 


Prior to that time, had your husband been in the house at all that day? 
Yes. 
To your knowledge? 


Yes. 


Before leaving, did you have occasion to talk to him or observe him? 


No, I didn't. 


| 

I don't mean immediately before, I mean anytime during that day? 
| 

Oh, yes. 


All right. 


When was the last time that you saw him before he left for work on that 
evening? | 
A Oh, about four or five o'clock I think it were. 
Q All right. 

What occurred at that time, if anything? 


We had dinner. 


You had dinner. 

Yes. 

Who had dinner with you? 
He and James Burney. 
James Burney? 


Yes. 


[Tr. 15-24] 

Q Now, you say that you and James Burney and your husband, your late hus- 

band, had dinner together. 
Is that correct? 


Yes. 


At around four-thirty or five o'clock. 

Is that correct? 

Right. 
Q Now, at that time, did your husband have any complaints as to how he was 
feeling? 
A No, he didn't. 

He had no complaints? 

No complaints. 

And he ate a dinner? 

Yes. 

All right. 

Then what happened after? 

He went back to work. 

Be went back to work. 

Yes 

Prior -- 

THE DEPUTY COMMISSIONER: When you say "he went back to work," was he 
working that day at'all in the morning or in the afternoon? 

THE WITNESS: Yes, he was working in the morning. 

THE DEPUTY COMMISSIONER: I beg your pardon? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: He was working when? 

THE WITNESS: That morning. 

THE DEPUTY COMMISSIONER: In the morning? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: What time did he come back to the house after he 


left, presumably for work? What time did he come back? 


THE WITNESS:| I don't exactly know what time he come back. 


J.A. 38 


Q 


from work -- 


A 


Q 


A 


Q 
A 


THE DEPUTY COMMISSIONER: Was it early in the afternoon? 


THE WITNESS: Yes, it was kind of early. 
THE DEPUTY COMMISSIONER: All right. 

Go ahead. 

BY MR. APPLESTEIN: 


To your knowledge, did he remain at the house from the t 


Yes, he did. 

-- until the time that he had dinner? 
Yes. 

Prior to this time, did your husband have any complaints 
No. 

Or pains in his lower stomach or anything? 

No. 

Like that? 

No. 

Did you ever have occasion to see the lower part of his 
Yes, I saw it. 

I mean, before this? 

Oh, no, no. 


I mean there wasn't anything? 


lime he came back 


about a hernia? 


Nothing at all. 


Nothing particularly that would call your attention to this? 


| 
No. 


Now, he left for work, as you say, around six. 
Thereafter did he return? 


He returned around nine-thirty. 


And at nine-thirty, did he have any complaints at that time? 
| 


J.A. 39 


Yes, he did. 

What were his complaints? 

He showed me he had a lump on his side. 

Can you recall which side it was, if you remember? 

I don't know for sure, on what side for sure. 

But he showed you a lump? 

He showed me a lump. 

Did he have any complaints other than just the lump? 
Just the lump, that's all. 

I mean, did he say -- Did he complain of any pain? 
Yeah, he had pain. 

What did he then do? 

Well, he stayed home for a while and at three o'clock he went to the hos- 
in the morning. 

When he came home, did he go to bed or did he -- 

No, he didn’t go to bed. He sat up. 

He sat up? 

Yes, and he had terrible pain. 

These were continual pains? 


Yes. 


And you say about three o'clock in the morning he went to the hospital? 


Yes. 

How did he go to the hospital? 
Taxicab. 

He called a taxicab? 


Yes. 


Now, James Burney lived with you. 

Is that correct? 

Yes. 

He was a roomer in your house? 

Yes. 

And James Burney also worked with your husband. 

Is that correct? 

That's right. 

At the Synagogue? 

Yes. 
Q Is this the only employment your husband had at that particular time? 
A 


Yes. 


| 
| 
Q When your husband came home from -- at about nine-thirty| on November the 


18th, did he tell you when these pains came about? 

MR. MAZZUCHI: Just a moment. 

I object to anything he told her, repeating anything he told her. 

THE DEPUTY COMMISSIONER: Did you have any observations of your husband 
when he came home at nine, I believe you said nine or nine-thirty, on November 
18, 1961? 


THE WITNESS: Had what? 


THE DEPUTY COMMISSIONER: When your husband came home on/|November 18th, 


| 
| 
1961, when he came home at nine-thirty -- 
THE WITNESS: Yes. 
THE DEPUTY COMMISSIONER: -- or nine o'clock, did you notice anything about 


THE WITNESS: Well, he told me that he was hurting. 


MR. MAZZUCHI: Just a moment. 

We don't want to know what he told you. That's not in answer to 
question. 

The question is: Did you notice anything different about him? 

THE WITNESS: No, I didn't notice anything different. 

MR. MAZZUCHI: All right. 

THE DEPUTY COMMISSIONER: But you do know that he had pains? 

THE WITNESS: He had pains. 

TRE DEPUTY COMMISSIONER: All right, you can go ahead. 

BY MR. APPLESTEIN: 

You say he had pains? 

Did he show any symptoms of this pain? 

Well, he looked like he was sick to me, you know. 

Be looked not just normal? 

That’s right. 

Is that the way he looked? 


Yes. 


MR. MAZZUCHI: Just a moment. I am going to object to that now, Mr. 


Applestein. I think this witness should be allowed to testify. 

MR. APPLESTEIN: I think that she did say that he looked sick. 

THE DEPUTY COMMISSIONER: She said that he didn’t look well. 

MR. MAZZUCHI: And then you proceeded to characterize his appearance. 
You weren't there. 

MR. APPLESTEIN: That's correct. 

MR. MAZZUCHI: That's right. 

THE DEPUTY COMMISSIONER: Perhaps you ought to refrain from characteri- 
zations so we won't have too many objections and we will run along smoothly. 


All right, proceed. 


BY MR. APPLESTEIN: 
Q Was there anything that you observed about him that gave you reason to 


say that he didn't look well? 


A Well, when he come in the house, he looked like he was sick and he said 
his side was hurting him. 
MR. MAZZUCHI: What? | 
THE WITNESS: I said, when he come in the house he looked sick. 
MR. MAZZUCHI: All right. 
THE WITNESS: And he said his side burt. 
MR. MAZZUCHI: Just a moment. We don't want to know what he said, just 
what he looked like to you. 
You said he looked sick. 
THE WITNESS: He looked sick. 
MR. MAZZUCHI: All right. 
THE WITNESS: Yes. 
BY MR. APPLESTEIN: 
Q Was there anything that he did at the time by way of movements or anything 
that -- | 
THE DEPUTY COMMISSIONER: Maybe you ought to make it a little more specific. 
Did you observe anything which seemed to be unusual , owt of the ordinary 
that your husband was doing when he came home, which ordinarily he might not be 
doing, something which brought your attention to his activstaks? 
Was there anything about him? 


THE WITNESS: Well, now -- 
| 

THE DEPUTY COMMISSIONER: You have already told us that when he came in 
he didn't look well. 


THE WITNESS: Yes. 


THE DEPUTY COMMISSIONER: Now was there anything else that you may have 
observed that attracted your attention? 

THE WITNESS: No. 

THE DEPUTY COMMISSIONER: All right. 

Go ahead. 

BY MR. APPLESTEIN: 

Was there anything that you observed physically about him? 

No. 


I mean, about any part of his body that you observed, that you saw? 


Well, he showed it to me. He showed me the lump on his side. 


Did you see that lump? 

Yes, I saw it, and I, you know, put my hand on it. 

And you could feel the lump there? 

Yes. 

Had you ever seen a lump like this before? 

No, he never had that before, never did. 

What did he do when he came home? 

He came in and he sat down on the bed. 

Sat down on the bed? 

Uh-huh. 

In what position? 

Like, with his arms like this (demonstrating). 

THE DEPUTY COMMISSIONER: In other words, he bent over. 

THE WITNESS: Uh-huh. 

THE DEPUTY COMMISSIONER: I might suggest, Mr. Applestein, that the 
testimony is already in that he went to the hospital at three o'clock the next 
morning and apparently he had pains, I don't know whether it is necessary to 


keep inquiring. 
JA. 44 


MR. APPLESTEIN: Yes. 

THE DEPUTY COMMISSIONER: I think it adds nothing new. 
BY MR. APPLESTEIN: 

Had he ever manifested this type of behavior before? 


No. 


[Tr. 28-30] 
BY MR. APPLESTEIN: 
Q In the past, was it a habit -- would you tell us whether or not your 
husband had occasion to go back to his place of employment at the Synagogue 
in the evenings? | 
A Yes. 
MR. MAZZUCHI: I would object to that question. I don't believe that 
she would know where her husband went. He might say that he was going there, 
but -- 
THE DEPUTY COMMISSIONER: If you could lay a foundation why she would know 


where her husband was at that time. 


MR. MAZZUCHI: Besides which there are other and more competent witnesses 


who can testify. 
THE DEPUTY COMMISSIONER: I was going to ask that. 
Mr. Mazzuchi, are you going to have somebody from the employer's office. 
MR. MAZZUCHI: Yes, sir. | 
THE DEPUTY COMMISSIONER: Then I think that some of these questions we 


are asking her perhaps may not be relevant. Rather, I wouldn't say relevant, 


I say maybe they won't be necessary. 


MR. APPLESTEIN: Necessary. 


THE DEPUTY COMMISSIONER: Probably we will get better answers and better 


testimony from people, or more direct information from people on the man's job 


as to what his duties were. 

MR. MAZZUCHI: Precisely, we are going to bring somebody in here to tes- 
tify to that. 

THE DEPUTY COMMISSIONER: All right, Mr. Applestein. Leaving that aside, 
do you wish to go further in your examination? 

BY MR. APPLESTEIN: 
Q During this period prior to this injury, prior to the time when your 
husband came home from the Synagogue, did he have any complaints? 
A No. 
Q For say a month or a month and a half or two months prior to that, did 
he have any other complaints? 


A No, he didn’t have any complaints. 


[Tr. 30-39] 
BY MR. MAZZUCHI: 
Q Mrs. Steele, do you want us now to -- Your testimony is that your hus- 
band never had any trouble with his stomach prior to November 18th, 1961? 
A No, he never did. 
Q Is that your story? 
Yes. 
How long were you married to him? 
I've forgotten now. 
THE DEPUTY COMMISSIONER: As I recited in the opening statement, the de- 


ceased was married to Mrs. Steele on November 19th, 1955. 


BY MR. MAZZUCHI: 


So up until the time of his death you had lived with|)him about six years? 
| 

Yes. 

| 

Isn't it a fact, Mrs. Steele, that you know that your husband had a 


stomach ulcer upon which he had had an operation? 


A Yes. He never had an operation for an ulcer until hé went in for this 
| 


hernia. 


He never had an operation before that? 
No. 

He had been treated for it? 

He were treated for ulcers. 

So he had some trouble with his stomach? 
Yes. 

Before November 18th? 

Yes. | 
And on November 18th he went in to the hospital for a operation on his 


| 
ulcer as well as what they found to be a small hernia. 


| 
Is that right? 
He went for a hernia operation. ! 
He went for a hernia operation? | 
Yes. 
Now, Mrs. Steele, I want to bring you back to November 18, 1961. 
You say you recall that your husband went to work that morning. 
Yes. | 
What time did he go to work? 


He left at eight o'clock, he was supposed to be there| at nine. 


What time did he come home? 

Around -- 

Or when did you next see him that day? 

Be was in in the afternoon. 

What time? 

About two or three o'clock in the evening. 
About two or three o'clock in the evening? 
Yes. 

Did Burney come home with him? 

I can’t remember whether he did or not. 
What did he do? 

He didn't do anything. 

Just laid around the house? 

Yes. 

Isn't it a fact that he laid around the house and had a few drinks? 


I wasn't downstairs, I don't know. 


You don't know what he was doing? 


No. 

So you don’t know that he didn't do anything? 
I don't know. 

Did your husband drink? 

Yes, he did. 

He drank pretty regularly, didn't he? 

Yes. 

And heavy? 


Not too heavy. 


Q As a matter of fact, he was the subject of a lot of complaints on your 
part, wasn't he? 
Didn't you tell him he ought not to drink so much? 


Yes, I did tell him not to drink so much. 


I don't know. 

Is that what he told you? 
| 

Yes. 

You had a lot of arguments about his drinking heavy, \didn'e you. 


Not a lot of arguments. 


You had some? 
Yes. 
Q And don't you know, as a matter of fact, that when he came home that 
day he and Burney sat downstairs and watched a football il and had quite a few 
drinks? 
A I don't know. 
Q You don't know? 
A No. 
Do you deny that they had some? 
No, I don't deny it. 
All right. | 
Isn't it a fact that you know that he was not saggoeud to drink because 


an ulcer? 

| 
Yes. 
MR. APPLESTEIN: I object to his questioning her whether he should or 


shouldn't; it calls for a medical conclusion. 


J.A. 49 


THE DEPUTY COMMISSIONER: Well, the witness can answer the question. 


I don't think it is going to be harmful either way. 


BY MR. MAZZUCHI: 

Q As a matter of fact, when you argued with him about his drinking, didn't 
you tell him that he shouldn't drink because of his ulcer? 

A Yes, I did. 

Q Where did you find out that he shouldn't drink because of his ulcer? 

Did the doctor tell you? 

Yes, the doctor told me. 

I see. 

Isn't it a fact that he did not go back to the Synagogue that night, 
that he came home early on November 18th and did not go back to the Synagogue? 
A The night he was sick? 

That's right. 

Yes, he did went back. 

Be did go back? 

Yes. 

What time? 

About seven, I think, around seven. 

About seven. Eight? Could it have been eight o'clock? 

I don't really know. 

You don't really know? 

No. 

And he didn't stay there very long, did he? 

He stayed there until about nine-thirty. 

So he stayed at the Synagogue about an hour or so? 


He probably did. 


You don't know what he did at the Synagogue? 
He was moving some tables. 

You don't know though, you weren't there? 

I don't know, no. 

And you don't know as a matter of fact whether he did go to the Synagogue. 
He went to the Synagogue because he called me from cue) seakeceus, 

At least he said he called you from the Synagogue? 
He was there. 

All right. 

And he came home in about an hour? 

(No response.) 

And when he came home, what did he do? 

He went upstairs and sat down on the bed. 

He went upstairs and went to bed? 

He was sitting on the bed. He didn't go -- 

THE DEPUTY COMMISSIONER: He sat on the bed? 

THE WITNESS: Yes. 

BY MR. MAZZUCHI: 

Did Burney come home that night? 

Yes. 

With Steele, with your husband? 

No, he didn't come home with him. 

When did he come home? 


Well, he come home later. I don't know what time it were when he came 


And it was later on that morning, the next morning that| you took him 
hospital? 
He went to the hospital hisself. 


JA. 51 


He went himself? 

Yes. 

He had severe pains in his lower stomach? 

Yes. 

Did you have an argument with him then about his drinking? 
No, I didn't. 

Did you ask him, had he been drinking? 

No. 

Do you know whether he had been drinking? 

Yes. 

He had been drinking, had he not? 

He had a little but not very much. 

He had a little? 

Yes. 

How do you know whether it was a little or a lot? 

Well, because he didn't seem drunk. He didn't seem to be drunk. 
Well, he was in pain, though? 

Yes. 

So you don’t know whether he was drunk or not drunk or whether he had a 
bit of whiskey or not, or a lot of whiskey, do you? 

No, I don’t. 

All right. 


Now, what night was it that you say your husband showed you a lump in 


the lower part of his groin, or by his groin? Was it the night of November 18th, 


1961? 
A It was on a Saturday night. I can’t remember the date. 
Was it that night or was it a week before, or two weeks before? 


No, it was that night. 
J.A. 52 


That same night? 
Yes. 

The same night that he went to the hospital by himself? | 
Yes. 

Did he do mich throwing up that day at home? 
He didn't do any throwing up that day. 

He did not? 


No. 


Did he tell you where the pain was? Did he mention his stomach, right 


here (indicating)? 
A No, he mentioned down here (indicating). 
Down lower, down by his groin? 


Yes. 


But he didn't mention anything around his umbilicus, his) belly-button, 


| 
so called? | 
A No. 


Q He didn't mention anything about there? 


A No. 
Q Now, was your husband in the hospital for treatment of his ulcer disease 
about a year or two before this incident? 
A Yes. 
Q What hospital was he in? 
A Freedman's. 

How long was he in the hospital? 

I think it was 10 days. 


And he didn't have any surgery at that time? 


No, he didn't, just treatment. 


J.A. 53 


Q Was that when you talked to the doctor and the doctor told him he ought 
not to drink any more? 


A Yes. 


Q And that's what you kept reminding your husband and he didn't pay much 


attention to that, is that right? 


A That’s right. 


[Tr. 40] 

BY MR. APPLESTEIN: 
Q When your husband came back from the Synagogue that evening, the Saturday 
evening of the 18th, did he complain of pain? 

After he came back. 

That's what I mean, when he came back 

Yes. 

Did he say where the pain was? 


Yeah, in the lower part of his stomach. 


{Tr. 41] 
Q Did he tell you what he was doing at the time he first started to get 
these pains? 

MR. MAZZUCHI: I object. 

THE DEPUTY COMMISSIONER: Mr. Mazzuchi has already got that under 
examination. 

MR. APPLESTEIN: I guess -- 

THE DEPUTY COMMISSIONER: The witness already testified -- 

APPLESTEIN: Yes, it's in evidence. 


DEPUTY COMMISSIONER: -- that he was moving tables and chairs. 


J.A. 54 


[Tr. 41-42] 


BY MR. APPLESTEIN: 


| 
Q You said your husband left the house after dinner around six and then 


when Mr. Mazzuchi asked you, you said seven. 


| 
Could there be a question in your mind as to the exact |time when he left? 


| 
No. I don't know. 
In other words, you don't know the exact hour that he left. 
No, I don't. 


It could have been six or seven? 


Yes, between those times. 


All right. 


[Tr. 43] 
Whereupon 

ANNE KOONIN 
was called as a witness by and on behalf of the claimant and, having first been 


duly sworn by the Deputy Commissioner, was examined and testified as follows: 


[Tr. 43-44] 
BY MR. APPLESTEIN: 
Mrs. Koonin, are you employed? 
Yes, I am. 
By whom are you employed? 
Beth Shalom Congregation and Talmud Torah. 
How long have you been so employed there? 


| 
7 years. 


What is your position with the Synagogue or with the Congregation? 
| 
Secretary. 


| 
| 
J.A. 55 
| 


And the offices where you work are located within the Synagogue? 


That is correct. 


[Tr. 44-45] 
BY MR. APPLESTEIN: 


Q Are you familiar with the operation of the Synagogue with respect to 


the habits and the work times of the employees, the janitorial staff? 


A More or less. I mean, that isn't in my jurisdiction. I don't take care 
of the other employees of the Synagogue, but I am in the building where when 
they come in for employment I am right in the office. 

Q And you understand what their duties are and so forth? 


A That's correct. 


(Tr. 47] 

THE DEPUTY COMMISSIONER: ....Do you know what type of employment Mr. 
Steele held? 

THE WITNESS: I know that he was a maintenance man. He was employed as 
a maintenance man. 

THE DEPUTY COMMISSIONER: As a maintenance man. 

THE WITNESS: Or janitor, which is the same thing. 


MR. MAZZUCHI: There is no issue as to that. 


[Tr. 47-49] 
BY MR. APPLESTEIN: 


Do you keep the records of the Synagogue as far as what affairs might be 


No. 
Do you make any of the entries? 


No, I do not. 
J.A. 56 


Q Do you have occasion to observe these -- Do you know when affairs are 


going to be held at the Synagogue? 


A Only if we refer to the book, but I mean, I don't engage [them or have 


that -- I don't speak to them when they call in to have an affair. That's the 
| 
job of the Executive Director. He plans all of this. | 
| 
Q But after they are planned, you know -- do you have occasion to know that 


they are planned? 


A That's correct. 


Q Calling your attention to the 18th of November 1961, do you know whether 
| 

or not there was an affair scheduled to be held in the Synagogue? 
| 


| 
A I wouldn't remember exactly. 


| 
Q Did you ever have occasion to look at the books and records of the diary 
of affairs in the -- 
| 
A Only if there was a question. 


| 
Q Did you have occasion to look at the diary of the affairs of the Synagogue 


sometime in the last few months concerning an affair that -- concerning an entry 
in that diary on November the 18th. 

| 
A I might have. 


Q Calling your attention more specifically to the time when you originally 


| 
were served with a subpoena I served you with to appear here at| the initial 


hearing -- 
A Un-huh. 
Q -- did you have occasion to look at that? 
A Yes, I did. | 
And in that book, was there an entry for the 18th of November? 


Yes, there was. 


THE DEPUTY COMMISSIONER: Did you serve a subpoena on the witness? You 
did, right? 

MR. APPLESTEIN: Yes. 

TRE DEPUTY COMMISSIONER: To produce records? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: Do you have those records here? 

THE WITNESS: I have some records here. 

From the time Mr. Applestein was in and we had looked at that book -- 
we only keep books for two years. 

This is the type of record book that is kept in the Synagogue (pro- 
ducing record). 

TEE DEPUTY COMMISSIONER: This is the record of the operations of the -- 

THE WITNESS: Of the daily -- 


THE DEPUTY COMMISSIONER: -- Synagogue? 


THE WITNESS: That's right. 


Now. -- 
MR. MAZZUCHI:! Did you make the entries in that book? 


THE WITNESS: No, I did not. I made some of them but not all of 


[Tr. 50] 
THE DEPUTY COMMISSIONER: Do you have the book for 1961? 


THE WITNESS: No, we do not. 


[Tr. 50-53] 
BY MR. APPLESTEIN: 
All right. 
Do you have that book for 1961? 


No, we do not. 


Do you know what happened to that book? 


We only keep records for two years, and the others have -- 


Well, at the time you were served with a subpoena, you did have that book? 
That's right. 

And thereafter, the book, you just can't locate it? 
That's right. 

It is not with the books that -- 

No. 


-- you have? 


No. 


We can't -- '62, '63 and '64 now, this would be thrown away or eliminated 


after this year, because we only keep them for two years. 

THE DEPUTY COMMISSIONER: This book that you're referring to, is that 
book covering the activities for 1962. 

THE WITNESS: Right. 

THE DEPUTY COMMISSIONER: All right. 

You don't have the 1961 book? 

THE WITNESS: No, sir. 

BY MR. APPLESTEIN: 

But you did have it at the time the subpoena was issued? 

That's right. 

Do you know where it might be? 

I haven't the slightest idea. 

Do you know whether it's in existence. 
I really don't know. 

That entry of November the 18th in that book that you did see, but you 
don't have, what was it an entry of? 


MR. MAZZUCHI: I object to the question. 
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THE DEPUTY COMMISSIONER: Well, when you had a subpoena to produce the 
records, you knew it covered the activities in 1961. 

MR. MAZZUCHI: I don't know that that's so. 

May I see the subpoena that you're talking about? 

This may have been a conversation that they had, but this is the sub- 
poena duces tecum. 

I think it should specify in it what was expected’ to be produced. 

THE DEPUTY COMMISSIONER: All right. 

Counsel, do you have the proof of the service? 

MR. APPLESTEIN: Yes, I have that here. 

This is the subpoena that was served, and -- 

MR. MAZZUCHI: I submit that all this subpoena says is, that you are re- 
quested to appear on the 22nd of July in the above entitled cause, at the 
Claimant's request, and bring with you any and all records showing the affairs, 
functions, parties, et cetera held in the building of the employer at 7930 
Eastern Avenue, Northwest, Washington, D.C., in the year 1961, as well as pay- 
roll records for said year. 

THE DEPUTY COMMISSIONER: Thank you, Mr. Mazzuchi. 

BY MR. APPLESTEIN: 

Is this a book that -- 

THE DEPUTY COMMISSIONER: Now, what did you do with those 1961 books. 


You say they were disposed of. 


THE WITNESS: I -- that’s not under my jurisdiction. 


THE DEPUTY COMMISSIONER: I see. 

THE WITNESS: That's kept in another office. 

And, only and if someone does call in, and the executive director isn't 
there -- 

THE DEPUTY COMMISSIONER: Let me ask you this. 

Do you know for a fact that that book is not available? 
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THE WITNESS: No, I don't know. 


We just -- I don't have it. 


[Tr. 54] 
THE DEPUTY COMMISSIONER: And you are not authorized, 
keeper of the books. 
That is correct, right? 
THE WITNESS: The keeper of the date books, no, sir. 
THE DEPUTY COMMISSIONER: The executive secretary is t 


charge of the -- 


THE WITNESS: The executive director, that is correct. 


THE DEPUTY COMMISSIONER: -- custody and direction of 


THE WITNESS: Correct. 


[Tr. 55] 
Whereupon: 
JAMES O'FRANK BURNEY 
was called as a witness by and on behalf of the Claimant and, 
duly sworn by the Deputy Commissioner, was examined and testi 
THE DEPUTY COMMISSIONER: Please state your full name 
THE WITNESS: James O'Frank Burney. 
[Tr. 56-57] 
BY MR. APPLESTEIN: 
Mr. Burney, will you state by whom you are employed. 
Beth Shalom Congregation. 
And how long have you been so employed there? 


Three years and six months. 


Ou are not the 


he one who has 
| 


these books ? 


| having been first 
fied as follows: 
| 


and full address. 


| 
So you were employed there sometime in the beginning of 1961, is that 


correct? 


A Yes, sit. 


During that period, was there a William 0. Steele who was also an employee? 

Yes sir. 

And what was your position with the Synagogue? 

Custodian, maintenance. 
Q And if you know, would you state what his -- was he a fellow employee in 
the same department as you? 

Yes, sir. 

As a custodian? 

Yes, sir. 

Now, referring to November the 18th, 1961, you were employed by the 
Synagogue on that date, is that correct? 

Yes, sir. 


Do you remember what day of the week that was? 


It was on a Saturday. 

Incidentally, at that time, on November the 18th, where were you living? 
At William's house. 

William Steele's house. 

4315 Eighth Street, Northwest. 


And how long had you lived with him there? 


I’d been living there since September of '61, I think. 


In other words, you had been there a couple of months, living there a 
of months? 


Yes, sir. 


[Tr. 58-64] 
Q Did you pay rent there? 


A Yes, sir. 


Q Calling your attention to the 18th of November of 1961, did you have 
occasion to go to your place of employment during the day -- 
You mean after leaving work? 
No -- well, did you report to work anytime that day? 
Yes, sir. 
What time did you. report? 
On Saturday, it was 8:00, 8:00 Saturday morning. 
Eight o'clock Saturday morning. 
How long did you stay there? 
I stayed until around 2:30, maybe 3:00. 
Then what did you do? 
I left and went home. 
That is to -- where William lives -- where William lived? 


That's right. 


Then what did you do? 
| 


We stayed around the house until it got time for us to come back to work 
| 
that night. 
Did you have dinner there, or anything? 


Yes. 


About what time did you have dinner there? 


It was right around, maybe 5:30, maybe 6:00. 


All right. 
| 
After you finished dinner, what did you do? 


A We sat around and watched television until it got time |for us to come back 


to work. i 
| 


Q What time did you go back to the synagogue? Can you --; did you go back 


to the synagogue? 


got bac 


Q 


Yes. 
I think we were back by -- I think we left the house around 7:30, and 
Kk to work around 8:00. 


All right. 


During that time, did William Steele indicate that -- in any manner, did 


it appear to you that he wasn't feeling well? 


A 


Q 


No, it didn’t. 


In other words, there was nothing unusual about his appearance? 


went back to the synagogue. 
> what was,;your purpose in going back to the synagogue? 


There was an affair that night, so we had to go back and set the auditorium 


Do you know who was having the affair? 
No, I can’t recall who was having it. 
Who directed you to go back? 

Mr. Kaminetzky. 


We knew we were supposed to go back anyway, but he had told us to come 


back to work that night, and we knowed we had to work. 


Q 


And, when you say, set up for an affair, what did you have to do, what 


did that entail doing? 


A 


around. 


Putting tables, roll tables on the floor, put them up, and set chairs 


Would you describe these tables that you had to -- 
Well, these tables is round, and they will seat 10 people. 
Approximately how high were they? 


They're about as tall as up here to me -- at least, they stand about 


this tall (indicating). And we have five as high as stands up above my head. 
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Q 
right? 


A 


size of your head, you don't mean when the tables are set up 


mean when they're put away for storage? 


| 
Now, you have observed the size of these tables this morning, is that 


Yes. 


THE DEPUTY COMMISSIONER: Wait a minute. When you're saying up to the 


THE WITNESS: When they're standing up. 

THE DEPUTY COMMISSIONER: When they're set down -- 
THE WITNESS: About as high as this desk. 

THE DEPUTY COMMISSIONER: About as high as this desk. 
feet, 3 and 1/2 to 4 feet? 

THE WITNESS: Yes, sir. 

BY MR. APPLESTEIN: 

Did you have occasion today to look at those tables 


THE DEPUTY COMMISSIONER: 3 and 1/2 feet probably. 


for use. You 


You would esti- 


MR. MAZZUCHI: (Measuring) 30 inches. They're not even 3 feet. 


THE DEPUTY COMMISSIONER: Go ahead. 

BY MR. APPLESTEIN: 

Did you have occasion to look at those tables today? 
Yes, sir. 

And that was at my direction? 


Yes, sir. 


MR. MAZZUCHI: 30 inches. 


THE DEPUTY COMMISSIONER: Let's go off the record for 4 moment. 


(Discussion off the record.) 
Let's go back on the record. 


Proceed, Mr. Applestein. 


BY MR. APPLESTEIN: 

And, when you went there, you went to set up for this affair. 
Is that correct? 

That's right. 


Q Now, these tables, were they stored tables? In other words, they were in 


a collapsed condition -- are these tables already set up, or are they the type 


of table that you setiup, that are portable, that the legs are flat against the 
top of the table, and then you have to pull the legs out? 
A Just pull then 

TEE DEPUTY COMMISSIONER: You mean a collapsible table? 

BY MR. APPLESTEIN: 

Collapsible table? 

Yes. 

TEE DEPUTY COMMISSIONER: They were collapsible tables? 

THE WITNESS: Right. 

THE DEPUTY COMMISSIONER: All right. 

BY MR. APPLESTEIN: 

And these tables at the time were collapsed. 

Is that right? 
A Well, no -- there were some on the floor, but we still had to put 
more on the floor. 

And you proceeded to start to do this, is that right? 

Yes. 

Did william Steele do the same thing? 

Yes, sir. 

William Steele was setting up these tables? 


Yes. 


Q Did anything occur during the time that he was setting up these tables 
that called your attention to him? 
He started complaining with his stomach. 
What did he do? 
Well, he laid over one of the tables. 


And I asked him what was wrong with him, and he said his stomach was 


paining him. 
| 
So I told him to go up and sit down in the room, and maybe -- until he 


felt better, and then come back down to work. And I kept right on working. 


Q During this time, he was moving tables and setting themjup. 


| 
Is that correct? 
| 
| 


Yes, sir, that's right. 


[Tr. 67-69] 


Not that I noticed. 


....Now, did he ever say that he had a lump or anything? 
| 


| 
Did he ever tell you that he may have had trouble with his back? 
| 
Yes, sir. | 
| 
Did he tell you whether that was the reason that he wore this pad? 


Yes, sir. | 
| 
| 

Did he ever complain of pain like this before to you? | 


No, sir. 


That he manifested during the course of this November the 18th evening? 
No. | 

| 
Would you tell us what he did -- what you observed him doing at the time 


he started complaining of these pains? 


A He was pushing a table across the floor. 
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Do you know how much these tables weigh, approximately? 

45 to SO pounds. 

Where do you usually keep the tables when they're not in use? 

We keep them setting up in the back of the auditorium, and we keep some 

boiler room. 

In the boiler room. 

That is in a collapsed condition, is that right? 

Tes, six. 

Now, when he took these -- got these pains, what did he do? 

When he got -- 

I mean, what physical manifestations did he make, that you observed? 

Well, he was holding the bottom of his stomach, and he were laying across 
the table. 

Did these pains subside, to your knowledge? 

No, they didn't. 

Then, what, if anything, did he do? 

He went upstairs and stayed a while, and then he left and went home. 


And from there, he got bad off, so he went to the hospital. 


[Tr- 70-72] 
Q -.--What were your duties, with reference to going to the synagogue on 
Saturdays? 


A Well, in the morning when we went, we'd turn on the lights, the micro- 


phone, the air conditioning, or heat, whichever it was. And then, after that 


we'd fix the tables for the people, for the congregation. 

After the service was over, people would come downstairs and eat. We'd 
clean up the tables, and then we'd leave, and we'd cut out the lights and 
everything, lock all the doors, and then we'd go home. 
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All right. 


If there was an affair scheduled for that -- for any Saturday evening or 


any evening in the synagogue, would you tell us whether or not you were ex- 


pected to be present? 


A Yes, sir, we were expected to be present. 


Q Who paid you for these -- was this part of your ordinary pay, or were 


you paid extra for this? 

A Any night we worked was paid -- we was paid overtime. The synagogue 

paid us. 

Q The synagogue paid you? 
Yes, sir. | 


On this night of the 18th, who was paying you for Being there? 
The synagogue. 

Were you paid for that? 

Yes, sir. 

By the synagogue? 

Yes, sir. 

You have received pay for this? 
No. 

We -- 


Oh, go on. 


We'd get paid on the lst and the 15th, was when we retetiol it. 
All right. 

I believe you testified that you didn't know the name of the organization 
holding the affair. 


A No. 


Were any of them there at the time when William took ill? 
Not to my knowledge. 

We were the only two in the building. 

You were the only two in the building? 


Yes. 


[Tr. 72-73] 
DEPUTY COMMISSIONER: Let me ask the witness. 
say he began to feel sick; he leaned over the table? 
WITNESS: Yes, sir. 
DEPUTY COMMISSIONER: And ther went up to rest somewhere? 
WITNESS: Yes, sir. 
DEPUTY COMMISSIONER: Where did he go to rest? 
TRE WITNESS: Well, we had a room upstairs, where we usually ate 
and everything -- 
THE DEPUTY COMMISSIONER: All right. 
THE WITNESS: -- and he went in that room. 
THE DEPUTY COMMISSIONER: All right. 


When he was in that room, did you see anybody else come to see him in 


that room? 


THE WLINESS: No, sir. 


THE DEPUTY COMMISSIONER: Did he tell you -- when he went home, did 


he tell you he was going home? 


THE WITNESS: Yes, sir, he told me. 


[Tr. 74-75] 
THE DEPUTY COMMISSIONER: Did you continue working after that? 


THE WITNESS: Yes, sir. 


THE DEPUTY COMMISSIONER: About how long would you say you continued 
working? | 
THE WITNESS: I worked until about 2:30 or 3:00 the wee morning. 
THE DEPUTY COMMISSIONER: Into the next morning. | 
In other words, you were there all the ti: 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: -- until that date -- until |that hour, rather? 
THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: All right. 
Go ahead. 


BY MR. APPLESTEIN: 


Q Did you observe at any time this lump, or rather, did you observe 


anything about Mr. Steele at this time? Did he show you any parts of his body 
when he took sick? 


A No. 


He just told me that he was hurting down in the bottom part of his 


stomach. That's all. 


Q All right. 


How long had you been at the synagogue working that evening, when he 


| 
started these complaints? 


9:00 he started complaining. 


| 
| 
A Well, we started back to work around 8:00. And, I think it was around 


Q And, you had been doing this work from the time you got there? 


A Yes, sir, that's right. 


[Tr. 76-78] 


BY MR. MAZZUCHI: 
Do you know what a truss is, a hernia truss, when a man has a hernia? 


Yes. 


It has straps and it comes down through the -- between the legs. 


I know what it is. 

All right. 

Is that what he had on? 

No, it isn't. 

It isn't? 

No. 

What did he have on? 

This was just around here (indicating), it came around -- 
Around there? 

Yes. 

All right, sir. 

You say it was a belt. 

About how wide? 

As wide as my hand. 

As wide as your hand? 

Yes. 

Would you say about 3 or 4 inches? 

Yes, sir. 

And it had no strings or straps that went down under the legs? 
No, sir. 


All right. 


THE DEPUTY COMMISSIONER: When you said around, I think we can say that 
| 
| 


it was around the lower abdomen, and around the lower part of the back. 


THE WITNESS: That's right. 


[Tr. 79-81] 


BY MR. MAZZUCHI: 


Q ----Now, directing your attention to the date, November 18, 1961, you 
went to work at 8:00 in the morning? 
A Yes, sir. | 

| 


Q Now, you say -- I believe you said that you left at 2:30. 


Would it be closer to 5:30 that you left? 


I'd say 2:30 or 3:00 in the afternoon. 
It was around that time? 
Yes. 
And you and Mr. Steele went to his home? 
That's right. 
And you sat and watched the football game there? 
Uh-huh. 
Q Now, during the time that you sat there and watched this football game, 


| 
did you have some drinks? 


A Yes, we had a few. 

Q You and Mr. Steele? 
A That's right. 
Q Did you know that Mr. Steele was not supposed to drink because of his 


stomach? 


A No, I didn't. 


You did not. 


Did he ever say anything to you about, he should not be drinking because 


he had ulcers? 

A He had told me about he had ulcers » but I didn't know whether he was 
supposed to drink Or not. I mean, he didn't -- he had never told me that he was 
Supposed to, or whether he was or wasn't. 


Q So that you sat there for a period of how long watching this football 


I guess about a couple of hours. 

A couple of hours or so? 

Yeah. 

And you watched the football game. 

Did you and Mr. Steele -- how much did you drink? 
We had a pint. 

You had a pint? 

Yes. 

Had you drunk any more than that pint that day? 
No. That was all to drink we had. 

Did you drink this whiskey straight? 

No. We had mix and everything. 

Mix. 

Was Mrs. Steele there? 

Yes. She was in the kitchen. 

She was in the kitchen. 

She was in the house. ‘ 

Where is the kitchen, on the same floor? 


Yes. 


J.A. 74 


So, she knew you were there drinking? 

Yes. 

Did she have anything to say about your drinking? 

Not to my knowledge. 

She didn't say anything to her husband? 

Not that I know of. 
Q Did she see her husband drinking, do you know? 
A I guess she did; I'm not sure. I can't say whether jshe did or didn't, 
you know. | 
Q But she was on the same floor, and in the room? 


| 
She was in the kitchen. We was in the house. 
| 


A 
Q Was she ever in your presence while you all were drinking? 
A 


No, I don't think so. 


(Tr. 82] | 
Q This work that you do at the synagogue, would you sui it as heavy 
work? 

KK 


| 
THE WITNESS: Well, I would say, some kind of is and some of it isn't. 


Most of it isn't. 


[Tr. 83] 
Q Did he tell you that he didn't feel good when you went back to the 
synagogue that night? 
A No. 

He was -- it was after we started to work there that He told me that. 
| 


He told you that he didn't feel good? 


That's right. 
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Now, what part of his stomach did he 
The bottom part. 

Stand up and show us exactly where. 
(Witness rising and pointing.) 

Right there? 

Yes. 


THE DEPUTY COMMISSIONER: That is the lower abdomen. 


[Tr. 83-84] 
THE DEPUTY COMMISSIONER: I think you held your hand a little lower than 
the belly button. However, I think you can't expect the man to say any more 


than the lower abdomen. I don't think he made an examination of him. 


(Tr. 85] 

BY MR. MAZZUCHI: 
Q .-.-Now, Mr.'Steele at no time ever complained to you about a hernia as 
such, did he? 
A No, except that he had told me that he had had trouble with something 
like that, ulcers, or whatever you call it. 

Something like that. 

But he had never complained while he was working with me. 

Never complained? 


That it was hurting him, or anything. 


{Tr. 85-88] 


BY MR. APPLESTEIN: 


Q Now, these tables you referred to, they are -- you have to pull the legs 


out, and then turn them over. 
Is that right? 


Yes, sir. 


To set them in place? 

In other words, they don't set automatically. 

MR. MAZZUCHI: I think he has already testified to th 

BY MR. APPLESTEIN: 

You said you had to roll them into place? 

MR. MAZZUCHI: Wait a minute. 

Are we going to have an argument now? 

THE DEPUTY COMMISSIONER: I'll take notice, I'll take notice about 
how a table like that has to be opened up. | 
MR. APPLESTEIN: All right. | 
THE DEPUTY COMMISSIONER: You did it alone, you each took one table? 
THE WITNESS: Yes, sir. | 
THE DEPUTY COMMISSIONER: And when you did open it, it was -- were 
there any wheels, or did you slide the table? | 

THE WITNESS: You mean slide it across the floor? | 
We'd roll it across the floor, and then pull the legs out and set it up. 
THE DEPUTY COMMISSIONER: You'd roll it across the floor? 
THE WITNESS: Yes, sir. 
THE DEPUTY COMMISSIONER: How did you roll it? | 

THE WITNESS: Well, the tables is round anyway, so you can just push 
them along. | 

THE DEPUTY COMMISSIONER: You're really sliding them, . They slide, 


don't they? 


THE WITNESS: Yeah. 


Well, I mean, we'd set them on the floor, and then if they want to 
move them from here over to here, well, we'd just slide them across the floor, 
| 
after we set them up. 


THE DEPUTY COMMISSIONER: All right. 
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BY MR. APPLESTEIN: 
Q Now, this brace you're referring to, this band that he wore around his 
Stomach, do you know what it was used for? 

MR. MAZZUCHT: I think we already covered this ground. 

BY MR. APPLESTEIN: 

What condition it -- 

THE DEPUTY COMMISSIONER: I think he has testified that he understood the 
deceased was wearing that for back pain, for backache, or whatever. 

MR. APPLESTEIN: All right. 

BY MR. APPLESTEIN: 
Q Did Mr. Steele throw up at all in your presence when he was -- took sick, 
did you see him throw up? 


A No, sir. 


[Tr. 88] 

THE DEPUTY COMMISSIONER: This Mr. Kaminetzky, did you say -- 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: Do you understand what his position is in the 
Synagogue? I mean, do -- 

THE WITNESS: Executive Secretary. 

THE DEPUTY COMMISSIONER: What? 

THE WITNESS: Executive secretary. 

THE DEPUTY COMMISSIONER: Executive secretary? 


THE WITNESS: Yes, sir. 


(Tr. 90-91] 


THE DEPUTY COMMISSIONER: That same party where Mr. Steele started having 


pains in the lower abdominal region, that evening, did you move a piano on 


that evening? 
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THE WITNESS: It had been about three or four weeks before, when we moved 


this piano, before this affair. 


THE DEPUTY COMMISSIONER: About three or four weeks before that you 


moved the piano? 


THE WITNESS: Yes, sir. 


THE DEPUTY COMMISSIONER: You didn't move a piano that! night? 


THE WITNESS: Not that night, sir. 
BY MR. MAZZUCHI: 

You did move a piano? 

That's right. 


You knew it was against the rules of the synagogue to 


move a piano? 


No, because they hadn't told us whether we should or shouldn't. 


They had not? 


That's right. 


Q Do you deny that Mr. Weinberg had advised both you and Steele that the 
| 


piano was not to be moved? 
A He advised us after that. 
Oh, it wasn't before? 


It wasn't before. 


{Tr. 91-92] 


Q And, at that time, when you moved that piano, did Mr.: 


about anything involving a hernia? 
| 


Steele complain 


A No. But he said his back was hurting, because mine was hurting after 


we had moved it. 
He said his back was hurting? 
That's right. 
He didn't say anything about a hernia? 
No, he didn't say anything about that. 


J.A. 


And he didn't say that he had strained himself again, in any way? 

Not to my knowledge. 

And you were with him, and worked with him? 

Yes, sir. 

And, as far as you know, that was not on the 18th, but you're not sure? 
That's right. 

It could have been on the 18th? 

No, it couldn't have been on the 18th. 


It could not have been on the 18th? 


Q 
A That's right. 
Q 


Isn't it possible that you could have these two dates mixed up, that 
the party you're talking about on the tables, could have been before, and the 
piano incident afterwards? 


A No, I don‘t think so. 


[Tr. 92-94} 

THE DEPUTY COMMISSIONER: Mr. Burney, I believe you testified that when 
you returned in the evenings, at any time, to work, you received extra pay, 
or overtime pay? 

THE WITNESS: Overtime pay. 

THE DEPUTY COMMISSIONER: On that night, November 18, 1961, Mr. Steele 
worked with you when he worked -- for how long, was that about an hour, did 
you testify, before he became -- 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: He seemed to have pains. 

About an hour? 


THE WITNESS: Yes 


THE DEPUTY COMMISSIONER: And we know from your testimony that he went 


rest, and then he left. 


Were any officers of the synagogue present at that time? 

THE WITNESS: No, sir, not to my knowledge. ! 

THE DEPUTY COMMISSIONER: So, after he left, he really left on his own? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: As far as you know, he left of his ow. He 
wasn't feeling well, and decided to go home. 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: Did anyone ever question you about his presence 
| 


that evening; were you ever asked by anyone? 


THE WITNESS: No, sir, because no officer wasn't there that night, that I 


know of. 


THE DEPUTY COMMISSIONER: Were you paid for the time you worked? 


THE WITNESS: Yes, sir. | 


THE DEPUTY COMMISSIONER: You were paid for overtime that Saturday night, 
and into early Sunday morning. 
Is that right? 


THE WITNESS: That's right. 


[Tr. 94-95] 

BY MR. APPLESTEIN: 
Q You say that they told you not to move a piano, after you had moved 
this piano? | 

That's right. 

Was William there when they told you? 


Yeah, because we told the officers that we wasn't going to move the piano 
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Q In other words, therefore, you were there with William at the time 
you both told the officer that you wouldn't move it again? 

A Yes. 

Q Did William ever come back to work after he went to the hospital 

on the 19th? 

A No, sir. 

Q In other words, it could not have been on the 18th that you moved the 
piano, it had to be some time before that? 

A That's right. 

Q So, now, are you sure that it was not on the 18th? 


A I'm sure. 


[Tr. 96] 
Q Mr. Burney, you take -- who is your immediate supervisor? 


A Well, actually, that was William's job while he was there, that was 


William's job while! he was there. He did all the ordering, and everything, 


he acted as supervisor. 
Q Now, who was the supervisor over him? 


A Mr. Kaminetzky. 


{Tr. 101-102] 

THE DEPUTY COMMISSIONER: Mr. Burney, when you were working there, did 
it happen that people who were officers, you understood to be officers from 
your knowledge or some employees in the offices, off and on, would ask you to 
do some detail of work now and then, in addition to the men to whom you 
looked as the supervisor of Mr. Steele. That is, Mr. Kaminetzky was Mr. 
Steele's supervisor. 


Is that right? 


THE WITNESS: That's right. 

THE DEPUTY COMMISSIONER: Now, besides Mr. Kaminetzky, during the course 
of your employment, off and on, on various occasions, somebody else would ask 
you to do some detail of work. 

Is that correct? 

THE WITNESS: We had two bosses, the president and Mr. Kaminetzky. 

THE DEPUTY COMMISSIONER: But, in addition to the officers, there was 
also, occasionally, somebody else who would ask you to do something? 


THE WINTESS: That's right. 


Whereupon 


MAEBELL STEELE 


| 
| 
| 
[Tr. 102] | 
| 
| 
| 


was recalled as a witness by and on behalf of herself as Claimant, and having 
| 


been previously duly sworn by the Deputy Commissioner, was examined, and 


testified as follows: | 


[Ir. 102-103] 
BY MR. MAZZUCHI: | 


Q Mrs. Steele, you heard Mr. Burney say that your husband wore some kind 
of strap of belt. 


Did you ever see the strap or belt that he wore? 

Yes. 

Where did he wear it? 

He wore it around his waist. 
Around his waist? 

Yeah, for protecting his back. 
For protection of his back? 


Yes. 


Had he hurt his back someplace? 


I can't remember, but he did sprain his back sometime; I don't know. 


[Tr. 104) 
Whereupon 
ANNE KOONIN 
was recalled as a witness by and on behalf of the Claimant and, having been 
previously duly sworn by the Deputy Commissioner, was examined, and testified 


as follows: 


[Tr. 105-107] 

BY MR. APPLESTEIN: 
Q Well, refreshing your recollection, did you ever -- how did you -- were 
you apprised of the fact that William Steele was in the hospital? Or, did you 
become apprised of the fact that William Steele was in the hospital? 

I suppose so. 


Did you know -- did you know before his death that he had been operated 


Oh, yes. 

You did know? 

Yes. 

Was it brought to your attention in some manner? 
Well, he had called in to the synagogue -- 

Did you speak to him? 

On one occasion, probably one or two occasions. 
Did anyone else speak to him? 


I think -- 


MR. MAZZUCHI: I object to what she thinks. 

I don't think that she should be allowed to speculate. 

I don't see the purpose of this, because we're going to have Mr. 
Kaminetzky here, and we're going to have his testimony. | 
THE DEPUTY COMMISSIONER: All right. 

In light of ‘the statement from Mr. Mazzuchi, that he ils bringing Mr. 
Kaminetzky here to testify, do you think you may want to curtail your testi- 
mony? 


MR. APPLESTEIN: All right. 


THE DEPUTY COMMISSIONER: Or abandon any further testimony from this 


witness? 
MR. APPLESTEIN: Just one question. 
BY MR. APPLESTEIN: 
You did speak to William when he was in the hospital? 


MR. MAZZUCHI: I object to the manner of questioning. 


I mean, this is leading. 
THE DEPUTY COMMISSIONER: I'll overrule the objection. 
You spoke to Mr. Steele while he was in the hospital? | 
THE WITNESS: Yes. 
THE DEPUTY COMMISSIONER: She says, yes. 
BY MR. APPLESTEIN: 

Q Did you learn from this discussion that he was going to be operated on? 

A Well, I spoke to him -- I don't remember that far back, I know that 

I spoke to him when he was in the hospital. Whether it was prior to the oper- 


ation, or after the operation, I truly don't remember. 


Did you make the call, did you initiate che call? 
No. 

He had called into the synagogue. 

And you spoke to him? 

Uh-huh. 


I usually answer the phone, so I spoke to him. 


[Tr. 108] 

THE DEPUTY COMMISSIONER: .... As the consequence of an off-the-record 
discussion, it is my understanding that there are medical witnesses to testify, 
but, unfortunately, they were not available at this time. 

Mr. Mazzuchi, I believe you also indicated that you want to bring Mr. 
Kaminetzky, the Executive Secretary, to testify. 


MR. MAZZUCHI: And very probably, Mr. Weinburgh. 


(Tr. 114] 


Whereupon 
JOSEPH J. WINEBURGH 


was called as a witness by and on behalf of the Respondents, and having first 


been duly sworn by the Deputy Commissioner, was examined and testified as follows: 


[Tr. 115-118} 

BY MR. MAZZUCHI: 
Q Mr. Wineburgh, on or about November 18, 1961, were you connected with the 
Beth Shalom Congregation and Talmud Torah? 
A Yes. I was president. 
Q And as president were you actively engaged in the -- in tunning the 
Synagogue there? 


A Yes, completely. 


Q And do you recall that in your employ at that time you had a house man 


named William 0. Steele? 
A Yes. 


What were his basic hours of employ? | 


Steele reported to work at nine and left at five. Those were his basic 


Did he do any extra work? 
A There were times, for specific example, during the high holy days, when 
we couldn't leave the building open or someone had to close it and put lights 
out and things of that sort; or if we had a fraternal geniarian meeting 
there, he had to -- he or the other man, Burney, had to be there, to be there 
to lock up. | 
Q All right. 

Now, were there any duties that they had after five étdiock, other than 


to be there and lock up? 


| 
A At times, yes. Pick up ashtrays, clean up trash or foods, refreshments 
that might have been left. 
This was the sum and substance of those duties at night. 
Q Would you characterize the work for us, the work that these men did, 
as heavy? 
A No, no. 
Q Do you recall when Mr. Steele was hired? 
You know, it's three years ago tomorrow that this happened. 
I'd say roughly about five or six months prior to -- 
November 18th. 
-- his demise. Some time prior to that. 
All right. 


Who hired him? 
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I did. 


You hired him? 


Yes. 


Q What were the circumstances of your hiring him? 
A 


We had a prior janitor who left us quite suddenly, and Marshall Freedmen, 
who is a member of our congregation, came to me and told me he had a good man, 
he had a man who hadiworked for the Carl M. Freeman Company who could no longer 
do heavy work because he had been injured, gotten a hernia. 

MR. APPLESTEIN: I object. 

THE WITNESS: My apologies. Excuse me. I'll withdraw that. My apologies. 

I'm thinking wrong. I apologize. 

BY MR. MAZZUCHI: 

You said he had gotten hurt? 

He had gotten hurt and could no longer do heavy work and that he thought 
that the duties involved at the synagogue would be fine for him. 

I told him to send him in. 

Since I was at the synagogue from nine to five every day myself, they 
sent Steele in to see me. 

Did you interview him? 

Yes. 

All right. 

Did you ask him at that time whether he had anything wrong with him? 

No. 

Frankly, he told me. I didn’t have to ask him. 

I had already known that he had worked for Carl, and I asked him what he 
had done and he told me the type of labor he did there and he could no longer 


do it because he had been hurt. 
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I explained the duties to him and he said well, that's easy, that's fine, 
those I can do. 
It's all indoor work, and we had it set up so they don't even have to 
shovel snow in the winter time, from the sidewalks. We have a mechanical snowplow 
that takes care of that. 

He said it was a fine job, and I think that the day after I spoke with him, 
he came to work. 


Q All right. 


Did he mention anything to you at that time about the nature of his injury 


| 
while working for Carl Freeman? 


A He said he had been hurt -- Now, wait a minute. He said he had been hurt, 
that he had gotten a hernia and it didn't hurt him, and he described it rather 
fully and said that as long as he didn't do heavy work he was ‘all right. 

Q Did he say anything about his back being hurt? | 
A No. | 
Q Did you at any other time find out, up to November 18. 1961, find out any 
other condition that he had? | 


A Yes. 


He had a very bad ulcerous condition. 


[Tr. 119-120] 
Q Now, Mr. Wineburgh -- 
A May I interject something here? 
Q Sure. Go ahead. 
THE DEPUTY COMMISSIONER: If you feel it is related to the question and 


it might be helpful to us. 


THE WITNESS: Yes. Let me say this. 

First of all, as the then president of the synagogue, I felt that this 
business of insurance that we carry has a two-fold responsibility, to protect 
the synagogue in case anything happens; but more so and particularly since as 
a synagogue it's the House of God, to protect any unfortunate individual who 
worked for us who might under any circumstance become injured. 

I want to make that very clear. 

And I'm not here as a -- technically as a witness for Mr. Mazzuchi. 

I want to tell you the absolute facts as I recall them. 

BY MR. MAZZUCHI : 

All right, sir. 

THE DEPUTY COMMISSIONER: Your testimony is not subject to question. 


THE WITNESS: Very good. 


[Tr. 120-122] 
BY MR. MAZZUCHI 
Q ---- Going back, Mr. Wineburgh, a little bit, you said that the work 
was not heavy that these fellows did. 
A That's right. 
Q Did they have to move any tables or chairs? 


Oh, yes. Oh, yes, indeed. 


Q How were these tables and chairs arranged? 
A 


When we originally furnished the building -- We bought these chairs, and 
there are dollies that the chairs fit on. You can put 50 chairs on a dolly and 
they have very fine wheels and you just push them along to carry them. 

Q Does that require much effort? 


Oh, no. A youngster can push a dolly full of chairs. It's no problem. 


All right. 

And so -- 

Have you ever pushed them? 

About three or four lined up at one time, yes, 
Q All right. 
A And so too with the tables, they are racked and rolled ,| and they're no 
problem. 

The tables are specifically designed so that you roll them off the dolly 


and you pick up the leg and it clicks, you drop it down on that leg, and you 
| 


kick up the other leg and you've got a table. | 
| 


Q So there is no strenuous effort required to move these tables and chairs? 
MR APPLESTEIN: I object to the leading nature of the question. 
| 
THE DEPUTY COMMISSIONER: I'll sustain the objection. 


BY MR. MAZZUCHI: 


No. 


| 
| 
Is there any strenuous effort required -- 
| 
| 
| 


| 
-- to move the tables around or the chairs around on these dollies? 


No. No problem whatsoever. 


[Tr. 122-123] 
Q -.-- Did you have a piano in the synagogue facilities? | 
A Yes, sir. Several of them. 

All right. 

And one in particular at one time was moved -- 

MR. APPLESTEIN: Objection. 

BY MR. MAZZUCHI: 


Did this come to your attention, sir? 


THE DEPUTY COMMISSIONER: I'll overrule the objection. 
THE WITNESS: Yes, it was brought to my attention. 

BY MR. MAZZUCHI: 

How was it brought to your attention? 


There was an affair in the Synagogue some time in November of '61. 


The piano was kept on the stage. It's a grand iano, and, frankly, the 
P y 


piano is the size of a combination of all these tables. 

THE DEPUTY COMMISSIONER: Was that a -- 

THE WITNESS: A concert grand. 

THE DEPUTY COMMISSIONER: -- a grand piano? 

THE WITNESS: A concert grand, a Steinway. 

THE DEPUTY COMMISSIONER: It wasn't a baby grand? 

THE WITNESS: No, sir. A concert grand. 

I'm a 200-pound man and I can't budge it. 

THE DEPUTY COMMISSIONER: All right. 

THE WITNESS: It is a very delicate and fragile instrument and we have 
specific rules that it was not to be moved from the stage, because every time 
you move that blasted thing you had to have it retuned, and it costs $20 to 
retune it, and we were broke. 

There were rigid rules not to move it. 

There was some of group of men had a meeting one night, and the next 
morning we found the piano on the floor. 

We couldn't find out at that time -- Burney or Steele refused to say who 
had moved the piano, they said they didn't know. 

In fact, at that time Steele said, Well, you know, I got off at five. 


Burney had been on that night to close up, and he said he didn't know. 
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[Tr. 124-128] 

BY MR. MAZZUCHI: | 
Q +--- Was Steele working on the -- You have already said he was not working 
on the night the piano was moved. | 


A No. He came in. He signed out with me. 


MR. APPLESTEIN: I object because we don't even know what night you're 


talking about. 
THE DEPUTY COMMISSIONER: Maybe we ought to clarify that. 
MR. MAZZUCHI: On the night the piano was moved. | 
THE DEPUTY COMMISSIONER: What night was that? 
BY MR. MAZZUCHI: 
What night was that? Do you recall what day it was? 
(Shaking head.) | 
If I told you that in a statement you gave us you said it was on or about 
the 18th of November -- | 
A The 18th. 
-- would that refresh your recollection? 
Yes. The 18th. 
All right. 
Was Steele working that night? 
No. Steele was off at five. 
And Burney was working? 
Burney was working. 
Did there come a time in December when Steele approached! you about 
going to the hospital? | 
A I don't recall whether it was December. 


| 
I know it was a couple of weeks after -- Yes, it could have been close 


to December, yes. 
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Or late November. 

Late November or December he called me -- 

All right. 

-- and he told me that he was going to the hospital, and he was going to 
have his hernia fixed and that he was bleeding from his ulcers. 

He wanted to go in and would I give him his vacation at that time and 
would I please pay him in advance. 

I told him at that moment -- and believe me, this is a sad fact -- we 


have the money. 


I said I'll see that you get it. I promise you that you'll get it. 


Q Did he at that time say anything to you about this hernia being in any way 
connected with his employment? 

A No, he didn't. 

Q Did he at that time tell you that his bleeding ulcer was in any way con- 
nected with his employment? 

A Oh, no. No. 

Q Now, when did you next hear from Mr. Steele? 

A I was in the Synagogue and he called and said he had been operated on two 
or three days ago. 

I was shocked that he was able to call me that soon. 

He said that he hadn't gotten the check from me yet, could I please send 
him the check. And I said yes, we had just gotten in some money and I would be 
glad to send him the check, and he told me where to send him the money. 

That was the first I had heard from him since then. 

I see. 

The next time you heard from Mr. Steele was when, sir? 


That was it, when he called me after the operation. 
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That's the last you heard from him? 
Yes. 
Until -- I then found that 


Until you heard that he had -- 


-- 4 couple of days later that he had died from pneumonia. 


Q ~- a few days later than he had died? 
A 


Yes. 


Q Now, did Mr. Steele at any time ask you to send him to 


purported or alleged injury that he received at work? 


A Oh, no. 


Q Did Mrs. Steele ever call you and ask you for any medi 
hospital care for her husband for any alleged injury at work? 


A No, no. 


| 
The first -- 
Q Who was the logical person that they would have called 


| 
treatment? | 


A Only me, at that time. 


If there was such a call, it would have come directly 
It would have come to you? 
Yes. 

Is there any doubt that Steele knew that you were his 
Oh, no. No. 
I hired him, signed his checks. I used to give him hi 
You directed him? 
Yes. 


Of course, I had to have a couple of assistants there. 


a doctor for any 


cal attention or 


for such care or 


superior, his boss? 


$ orders. 


I had Mr. Kaminetzky who was part-time. We were trying to break him in 


4s a part-time executive director. 


But I ran the synagogue. 


130-138] 

THE DEPUTY COMMISSIONER: .... November 18th, 1961, was a Saturday. 

Was Mr. Steele working on that date? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: He worked, he reported at the usual time? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: Did he return to work, or at least was he re- 
quested to return to work in the evening of that day? 

THE WITNESS: No. That night we only had one thing scheduled. 

It was some meeting or some party that some group of men were having in 


the auditoriun. 


So it wasn't necessary. There was no food preparation or anything. 


It was only necessary -- and it was Burney's turn -- to stay on that night 
as custodian. 
THE DEPUTY COMMISSIONER: How about Mr. Steele? He was not supposed to 


come in and help? 


THE WITNESS: No. 

You see, the man that had to stay on that night had to come in at nine 
the next morning, and the man that stayed on -- No. The man that was off that 
night came in at nine the next morning. The man that stayed on came in at ten 
o'clock. 

THE DEPUTY COMMISSIONER: Was Mr. Burney paid for the time that he was 
working on that Saturday night? 

THE WITNESS: Oh, yes. Oh, yes, indeed. 

THE DEPUTY COMMISSIONER: And Mr. Steele, was he paid for that Saturday 
night? 


THE WITNESS: No. 


| 
| 
| 
| 
| 
| 
THE DEPUTY COMMISSIONER: He was just paid for the Saturday during the 
| 
| 


| 
THE WITNESS: Till five, yes. 
| 
THE DEPUTY COMMISSIONER: He was not paid for any overtime? 


THE WITNESS: No. 


You see, Burney -- 


THE DEPUTY COMMISSIONER: Which would start approximately at or at about 
seven-thirty or eight o'clock in the evening. 

He was not paid for that? 

THE WITNESS: No. 

His overtime would start at five, five-thirty. | 

THE DEPUTY COMMISSIONER: I know you are not testifying from any records, 
but I might ask you this. 

If there were testimony that Mr. Steele did work on that evening, Novem- 
ber 18th, 1961 -- 

THE WITNESS: Oh, I did find out he came back to cia \eseneeeas I had 
found that out. 

But he wasn't working for us, he was off-duty. 

THE DEPUTY COMMISSIONER: In other words, he wasn't scheduled to work. 


| 
THE WITNESS: No, no. There is a fine point. | 


He wasn't working. He went off at five. 


| 
| 
| 
THE DEPUTY COMMISSIONER: That was the end of the regular work day? 
| 
THE WITNESS: That is correct. | 


THE DEPUTY COMMISSIONER: He was not scheduled, he was not assigned to 
| 


come back. 


THE WITNESS: No. Not till nine the next morning. 
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THE DEPUTY COMMISSIONER: So if he came back, he came back by his own 


THE WITNESS: That's right. 


THE DEPUTY COMMISSIONER: You said that it was about late November or 
perhaps early in December when Mr. Steele asked you to advance him some money 
because he was going to have some surgical treatment performed. 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: How was this communication? Was it person to 
person, by telephone or -- 

THE WITNESS: No. It was in the office. He came in the office to see me. 

TEE DEPUTY COMMISSIONER: Would you be sure that he came into the office? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: Well, if I had information in my administrative 
file which said that he was in the hospital -- 

THE WITNESS: No. No. Heavens no. 

He came in the office to see me. In fact, Kaminetzky told me he was 
coming to see me, wanted to see. 

He came in to see me and told me that he was going to have this taken care 
of and would we advance him his pay. 

MR. MAZZUCHI: If the Deputy Commissioner please, I believe Mr. Wineburgh 
did say that he thought it was in the latter part of November, or could have 
been early December. 

He was -- 

THE WITNESS: I can't recall the date. 

MR. MAZZUCHI: Actually the fact is that we know this man went into the 


hospital on the 19th of November. 


MR. APPLESTEIN: I'm going to object to this. 
MR. MAZZUCHI: What are you objecting to? 
THE WITNESS: I don't know what date it was. 
THE DEPUTY COMMISSIONER: All right. 


Go ahead. 


MR. MAZZUCHI: I say that we know that he went into the hospital, I be- 
lieve it was on -- | 

THE DEPUTY COMMISSIONER: He went in on the 19th of September -- 

MR. MAZZUCHI: The 19th of November. | 


THE DEPUTY COMMISSIONER: Of November, that's right, 1961. 
| 


MR. MAZZUCHI: I think in fairness to Mr. Wineburgh, we could peg the 


time when prior to the time he went into the hospital he -- | 


THE WITNESS: I can get you the time -- No, I can't ste the -- Yes, I can 
get you the time we paid him, the time I prepared the check tor him. 

But I cannot get you, I cannot recall the time that he sat and talked 
with me. | 

MR. MAZZUCHI: Was that before he went into the hospital then? 


THE WITNESS: I want to be honest, I don't remember. | 


THE DEPUTY COMMISSIONER: Let me ask you this question. 


When this conversation did take place, was that prior to November 18, 


I know you have used the -- you said the latter part of November . 
THE WITNESS: I don't remember. Honestly. 
THE DEPUTY COMMISSIONER: In other words, it could have been before No- 
vember 18, 1961, when he talked to you about having some treatment? 
THE WITNESS: Well, if he went into the hospital on the 19th, as you 
| 


told me, it had to be before that. 


THE DEPUTY COMMISSIONER: It had to be before that. 

THE WITNESS: Yes, it had to be. 

THE DEPUTY COMMISSIONER: Let me ask you this. 

Mr. Kaminetzky -- 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: -- what relation does he have with the synagogue? 

THE WITNESS: Mr. Kaminetzky is the Principal of our Talmud Torah, our 

school . 

THE DEPUTY COMMISSIONER: All right. 

THE WITNESS: And { had made the statement that I was not going to succeed 
myself as President, and the man that would logically succeed me, the First Vice 
President, is a man'who works for the Government, and he didn't -- doesn't have 
the time to spend in the office. 

So consequently Mr. Kaminetzky was helping out in the office part-time, 
until we could get an official Executive Director. 

THE DEPUTY COMMISSIONER: All right. 

But you were! the superior of Mr. Steele and Mr. Burney and not Mr. 
Kaminetzky? 

THE WITNESS: No. No. 

In fact, I was Kaminetzky's boss and Steele's boss. 

THE DEPUTY COMMISSIONER: I think it wouldn't be unusual, if Mr. 


Kaminetzky held some kind of a high position in the synagogue, that such em- 


ployees might assume that he had some authority there too. 


It wouldn't be unusual -- 
THE WITNESS: When it came to money, my dear sir, it was strictly up to 


the President. 


| 
| 
| 
THE DEPUTY COMMISSIONER: All right. 
But you were the supervisor of Mr. Steele and Mr. Burney? 
THE WITNESS: Yes. And they all came under my authority, as they do 
now under the President's authority. 
THE DEPUTY COMMISSIONER: All right. 
Mr. Applestein, I'll let you go ahead. 
BY MR. APPLESTEIN: 
Q Now, you state that on the 18th of November that there was meeting or a 
function held at the synagogue. 
A Yes, that night. 
Q That night. 
What was the name of the group holding that meeting? 


That too I don't remember. 


I can find it out by going through the appointment book. I can't remember, 


(Tr. 138] 


Q Do you know how many men would have been at that meeting? 


I don't recall. 


[Tr. 141-142] 


THE DEPUTY COMMISSIONER: Let me ask you, 


You spoke about a piano being moved. 


THE WITNESS: Yes. | 
THE DEPUTY COMMISSIONER: When did you say this piano, do you recall when 


this piano was moved? 


THE WITNESS: When I came in the next morning, on a Sunday morning -- 


THE DEPUTY COMMISSIONER: Was that the Sunday following] that November 18, 


THE WITNESS: Yes. Yes. 
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When I came in the next morning I was shocked. There was this piano -- 

THE DEPUTY COMMISSIONER: Well, who moved the piano? 

THE WITNESS: That was the big joke. No one seemed to know who moved the 
piano. 

This was a deep, deep secret. 

I then found out, when Steele called me on the telephone from the hospital, 
he told me he helped those men move the piano. A group of men moved the piano 
down on the floor. 

THE DEPUTY COMMISSIONER: We're dealing with a lot of recollection depending 
on memory. 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: He was in the hospital when he -- 

THE WITNESS: Called me. 

THE DEPUTY COMMISSIONER: -- told that to you, that he had helped -- 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: -- move the piano? 

So would you say that he did come back to work in the evening, or at 
least he came on the premises of the synagogue in the evening of November 18, 
1961? 

THE WITNESS: Well, you see, these boys had a room, a little cubbyhole 
up in the synagogue where they -- 

THE DEPUTY COMMISSIONER: I mean he did come back? 


THE WITNESS: Apparently. 


THE DEPUTY COMMISSIONER: Now, Mr. Burney couldn't have moved that piano 


himself? 


THE WITNESS: Twenty men couldn't move it themselves. 
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[Tr. 142-145] 

BY MR. APPLESTEIN: 
Q ++». When was the first time you spoke to him following! -- or when -- 
You say on the 18th, according to your recollection, this piano was moved. 

Is that correct? 

Yes. 

And it was for this men's group? 

Yes. 

Then after that did Mr. Steele continue to work? 

Yes. 

After that evening? 


Evidently. 


Q I mean to the best of your recollection. 
A 


Wait a minute. I think he came in the next morning and | then disappeared. 


We didn't see him. Then we found out he was operated on. He ¢alled, he called 
the synagogue several days later and said he had been operated on. 
Q Well, what is your best recollection as to the time he galled the syna- 
gogue? 
MR. MAZZUCHI: He said several days afterward. 
THE WITNESS: Several days afterward. 
THE DEPUTY COMMISSIONER: After November 18th, 1961? 
THE WITNESS: Yes. Yes. 
THE DEPUTY COMMISSIONER: He called from the hospital? | 


| 
THE WITNESS: Yes. I was quite shocked to learn he was in the hospital. 


We just didn't know where he was. 


BY MR. APPLESTEIN: 

You started to say that you saw him the next morning. 

Did you see him the next morning? 

I'm quite sure I did, early the next morning. 

What time? 

I don't know. 

It would have been after seven, eight o'clock in the morning? 

I am surmising so. 

All right. 

What time would you get to the synagogue? 

A On Sunday mornings I get to the synagogue for the early services at 
seven o'clock. 

Now, I think, I wouldn't like to take an oath on it -- I don't know. 
Q Well, you are under oath, you know. 

A All right, then let us say I think I saw him. I think I saw him. I'm 
not sure. 

THE DEPUTY COMMISSIONER: Could your recollection in that respect be 
faulty if it was said that Mr. Steele reported to the hospital about two or 
three o'clock in the morning? 

THE WITNESS:! I honestly don't know. I know I saw him the day before. 

THE DEPUTY COMMISSIONER: All right. 

I think you're really guessing, aren't you? 


THE WITNESS: Yes, sure, yes. 


THE DEPUTY COMMISSIONER: I don't think there is any point in going into 


(Tr. 145-146] 

BY MR. APPLESTEIN: 
Q +++. This November the 18th, could you be mistaken as to that date, that 
that was the date the piano was moved? 


A I don't think so. 


Q All right. 
Could you be mistaken as to whether it was a men's group? 
THE DEPUTY COMMISSIONER: I would like to know, would it make any dif- 
ference whether the piano was or wasn't -- 
THE WITNESS: Yes, I could be mistaken. 
THE DEPUTY COMMISSIONER: -- moved? 


THE WITNESS: It could have been a mixed group. I don 


[Tr. 150] 
MR. MAZZUCHI: If the Deputy Commissioner please, I think there is ample 
testimony in this record to the effect that this book, unfortunately, was lost 


or misplaced or destroyed. 


I think continued reference to this book by counsel doés nothing but 
| 
waste time. | 


The book apparently does not exist. | 


| 
THE WITNESS: Excuse me, Mr. Mazzuchi. | 


I am very familiar with the Synagogue and I will go back from here right 
now, and, honest, if it's there, I'll send it to you. 
| 
(Tr. 150-151] 


‘ 
THE DEPUTY COMMISSIONER: Do you have wage information jwhich would show 
| 
the wages that Mr. Steele was paid for November 18, 1961? 


THE WITNESS: Yes. 


TRE DEPUTY COMMISSIONER: It would show whether he was paid for his 
regular day and overtime if overtime was worked? 

THE WITNESS: No, unfortunately. 

It will show his daily pay and -- It doesn't show the specific overtime. 

It will show! -- In other words, it will show that he got paid for four 
hours or six hours in that week, but it doesn't show the day. We never kept 
that. 

THE DEPUTY COMMISSIONER: In other words, it would show the total hours 
for the week? 

THE WITNESS: That's correct. 

THE DEPUTY COMMISSIONER: And from that you couldn't deduce whether any 
part of that was overtime or above the normal work day? 

You couldn't -- 

THE WITNESS:| It would be a little difficult, because, as I say, these 


janitors alternate nights on and nights off. 


[Tr. 154-155] 


BY MR. APPLESTEIN: 


A -... Now, it's been a long time and it is quite possible that the group of 


men who came in there that night, that Saturday night, were setting up, and it 
is logical, were setting up for Sunday night. 

Now, I don’t recall, but this is quite possible too. 

Would Mr. Steele work Sunday night? 

Steele was scheduled to work the following night. 

MR. MAZZUCHI: He was in the hospital. 


THE WITNESS: But he was in the hospital. 


BY MR. APPLESTEIN: 


Q But if he were there on that Saturday night, the 18th, setting up, 
would be fore -- in furtherance of the Synagogue's -- 
A If he as he would. But since he wasn't -- Well, he wasn't there 
Saturday, he wasn't working for us Saturday night. 
He got off at five o'clock Saturday night. 
And Burney was to put the lights on for the services, was to close 
Synagogue, was to see that the young youth groups that came in were taken 
of, and any functions, he was to be there as a custodian. | 
Steele was to report the next morning at nine, get oft lat three, come back 
at six. 
THE DEPUTY COMMISSIONER: That would be on a Sunday? 
THE WITNESS: Yes, sir. 


But you said Steele was in the hospital on Sunday. 


(Tr. 158-161] 
THE DEPUTY COMMISSIONER: Now, you did speak to Mr. Steele while Mr. Steele 

was in the hospital, that is by telephone. | 
THE WITNESS: Yes. He called us. 
THE DEPUTY COMMISSIONER: And you say when he called yop and spoke to you, 


that was after he had had surgery? 


THE WITNESS: Yes, sir. 
THE DEPUTY COMMISSIONER: All right. 
BY MR. APPLESTEIN: 

Q Now, when did he first approach you and tell you that be was going to 


go into the hospital? 


THE DEPUTY COMMISSIONER: Mr. Applestein, there was a clarification on 


It was pointed out that Mr. Steele went into the hospital in the early 
morning hours of November the 19th, 1961. 


Mr. Wineburgh had earlier testified that Mr. Steele had approached him 


subsequent thereto and talked to him about it, but it was pointed out that Mr. 


Steele was in the hospital at the time. 

He changed that testimony after being given the additional information. 

His recollection was that it might have been before November 18, 1961, 
that Mr. Steele was talking to him about having some surgery done, he needed 
some surgery. Is that about -- 

THE WITNESS: Well, it was a couple of weeks, this I know. 

I told him, I said I didn't have the money at the time. 

THE DEPUTY COMMISSIONER: In other words, you recall that on or about 
November 18, it could be before? 

THE WITNESS: It had to be. 

THE DEPUTY COMMISSIONER: It had to be before, because he was in the hos- 
pital. 

THE WITNESS: Yes. It had to be before. 

THE DEPUTY COMMISSIONER: All right. 

Let's not go|into that again, and let's leave the piano alone. 

BY MR. APPLESTEIN: 
Q Then Mr. Steele spoke to you before he went into the hospital some time 
in the past. 

Is that correct? 


Yes. 


And he said that he had to go into the hospital for 
Yes. He wanted his vacation pay. 


He wanted his vacation pay. 


Yes. 
Did he say what surgery he wanted to go in for? 


| 
Yes. 


He said he had a hernia he wanted taken care of and he had bleeding ulcers, 
real bad. 
Q And -- 

THE DEPUTY COMMISSIONER: You asked him. 

BY MR. APPLESTEIN: 


Now, did he say where he got this hernia? 


Did he say how long he had had it? 


Q 
A No. 
Q 
A 


No. 
Q But this was a couple of weeks before the 18th or before he went to the 
hospital? 

It had to be. 

And you're sure of this? 

Yes. 

You mean that we discussed this? 

Yes. 


Absolutely. 


Were you at the synagogue on the 18th? 
Yes, sir. 
You were there? 


(Nodding head.) 


Q Is there any record which would show whether -- You don't keep records 
whether you check into the synagogue or not, do you? 


A It costs me about $16,000 a year to be a member of that synagogue. 


don't keep records. 


[Tr. 162-163] 
Q You weren't in the synagogue after five? 
A No. Yes. About twenty after five. You see, I had to stay until 
got dark. 
About twenty or twenty-five after five I left the synagogue. 
Did you return that evening? 


No. 


[Tr. 165-167] 
Q Do you know what time Mr. Burney left that evening? 
MR. MAZZUCHI: He's said so. 
THE WITNESS: He was supposed to stay there until it closed. 
MR. MAZZUCHI: He wasn’t there. 
THE WITNESS: I wasn’t there. I don’t know. 
He was supposed to stay there until it closed. 
BY MR. APPLESTEIN: 
What time did you close the synagogue that evening? 
Whenever the people that were in there would leave. 


If he was fortunate, if he was fortunate in having them leave at nine 


o'clock, he closed up at nine. 


If they stayed until eleven, he had to stay until eleven to close. 


THE DEPUTY COMMISSIONER: Would he stay as late as to two in the morning? 
Two the following morning, that is, two hours past midnight? 

THE WITNESS: We don't allow the auditorium facilities to|be used after 
one o'clock in the morning. We are in a residential neighborhood there and we 
have to be very careful. 

At one o'clock we require them to stop. 

There is one exception. That is the synagogue's own private New Year's 
Eve party. 

THE DEPUTY COMMISSIONER: But normally you don't expect the affair to run 
beyond one o'clock. 

THE WITNESS: That's right. 

But if it was the B'nai B'rith Youth Organization -- 


THE DEPUTY COMMISSIONER: You can make some exceptions. 


THE WITNESS: -- they have to be out of there at nine-thirty or 


They're youngsters. 

THE DEPUTY COMMISSIONER: I see. 

All right. 

Go ahead, Mr. Applestein. 

BY MR. APPLESTEIN: 

But the people attending the affair would be out at one o|"clock. 

Is that right? 
A Yes. 
Q But what about -- would the employees that were there, or employee that 
was there, would he or they leave at the time or would they stay) later, perhaps, 
to clean up? 

You mean from the -- 

From the -- 

-- B'nai B'rith Youth Organization? 


J.A. lll 


No. I mean any function that was held there. 

If -- You're talking about they stay as late as one o'clock. 

Would the person who was handling this affair perhaps stay later to clean 
up? 
A Yes. He has to stay until the caterers leave. If there is a caterer and 
the affair is over at one, that means that the caterer wouldn't get out of there 


until a quarter of two, and the garbage is in the garbage disposal unit and the 


dishes are rinsed as they come in, so that the next morning when the man comes 


in, he can wash dishes. 


[Tr. 169] 

TEE DEPUTY COMMISSIONER: Well, I think Mr. Wineburgh has stated that it 
would be difficult to find out from those records how many hours Mr. Steele 
worked on November 18, 1961, because -- Is it because they are sort of lumped 
together? 


THE WITNESS: That's right.... 


[Tr. 176] 
Whereupon 
WARREN JAMES STRUDWICK 
was called as a witness by and on behalf of the claimant and, having first been 


duly sworn by the Deputy Commissioner, was examined and testified as follows: 


[Tr. 177-178] 

BY MR. APPLESTEIN: 
Q Dr. Strudwick, would you state whether or not you are member of the -- 
licensed to practice medicine in the District of Columbia? 


A Yes, I an. 


J.A. 112 


When were you licensed? 


1953, I believe. 


| 
Q And have you been practicing in the District of Col 
A I have been in active practice of medicine since 19 
practice of medicine since 1958. 


Q All right. 


What schools did you attend in connection, say, from 


A I graduated from the Howard University Medical School 
internship at D.C, General Hospital 1952 to 1953 
at Freedmen's Hospital from 1953 to 1958. 


I was certified by the American Board of Surgery in D 


came a fellow of the American College of Surgeons in 1962, I 


it's either '61 or '62. 


THE DEPUTY COMMISSIONER: Do you specialize in any par 


surgery? 


THE WITNESS: General, just general surgery. 


THE DEPUTY COMMISSIONER: Do you have anything further 
to add? Are you on any faculties? 

THE WITNESS: Yes, I'm assistant Professor of Surgery 
versity. 

BY MR. APPLESTEIN: 

How long have you been there? 

In the College of Medicine, Assistant Professor 


Prior to that I was instructing surgery. 


For how long were you instructing? 


Since 1958 


for two 


umbia? 


+- well, in private 
| 


ithe college level on? 


| in 1952, did my 
| 


» Surgical residency training 
| 


ecember 1960, be- 


| 
believe it is, 


ticular type of 
| 


you would like 


at Howard Uni- 


J.A. 113 


[Tr. 179] 

THE WITNESS: I think I firstmet Mr. Steele not as a patient though but 
as an individual through his wife. I treated his wife on occasion. However, 
in my records I saw Mr. Steele first November the 29th, 1960, at which time 
he had thrombosed hemorrhoids and I treated him by means of surgery at that 
particular time. 

Going into his previous history, at that time, I found that the only 
history that he gave or previous history that he gave me he stated that he had 
been treated for peptic ulcer disease at Freedmen's Hospital approximately one 
and a half years prior to the time that I first saw him. 

Oa the 19th of November, 1961, Mr. Steele was admitted to Freedmen's 
Hospital under my name and I did not see him in the Emergency Room. However, 
I saw him on the ward. 

I was called and told at the time that he had an incarcerated left in- 


guinal hernia. 


[Tr. 180-184] 
BY MR. APPLESTEIN: 
Doctor, on the 19th of November, did you see Mr. Steele? 
Yes, I did. 
TRE DEPUTY COMMISSIONER: That was 1961, right? 
BY MR. APPLESTEIN: 
1961? 


Yes. 


Q At this examination, what were your findings? 
A 


All the findings I do not have recorded here. I think I made a note o 
the record that was introduced but this was a -- 
Q Pardon me. Would you like to take a look at the record? 


A I would, if possible. 


THE DEPUTY COMMISSIONER: This is the Joint Exhibit No. 1. 

(The Deputy Commissioner handing document to the witness.) 

THE WITNESS: This was the admission note that I might read. 

This 35-year old male was admitted with a history of pains generalized 
and periumbilical, starting in his abdomen at approximately six-thirty p.m. 
the 18th of November 1961. 

The pains are steady and nonradiating to the back. 


Following the pain there was nausea and vomiting. Vomitus was food 


eaten at first, then it became bile stained. 
| 
Coming soon after the pain started was the appearance of a mass, ir- 
| 
| 
reducible, in the left inguinal area that was moderately tender. 
| 


MR. MAZZUCHI: Doctor, are those your notes? 


MR. MAZZUCHI: That you yourself wrote? 


| 

| 
THE WITNESS: These are my notes I am reading. 

| 

| 

| 


THE WITNESS: That I myself wrote. 
| 
MR. MAZZUCHI: All right sir. | 
THE WITNESS: No chills or fever have been noted with the illness. 
| 


He has had bowel movements since the illness started that were normal. 


| 
Past history was, Treated for ulcer disease at this hospital two years 


ago, treated with diet. 

He is a heavy drinker. 

Pertinent physical findings, abdomen is soft, slightly tender to touch, 

especially in the left abdominal area, flat, active bowel sounds , no masses 

felt or percussed out. 
Impression at the time was acute edematous pancreatitis, penetrating 

ulcer and reducible left inguinal hernia. Manage as suggested by Dr. Mosek, 


signed by Strudwick. 


J.A. 115 


That was when I first saw him on the night that he was admitted. On 
the evening of the night that he was admitted that was my note. 
BY MR. APPLESTEIN: 
This history was based on the history you obtained from the patient. 
Is that correct? 
A Correct. 
Q At that time, did you find any indication of any ulcer condition that 


was in the acute stage? 


A In the course of his hospitalization during this period he had an upper 


gastro-intestinal series which revealed that he had a scarred, old scarred 
duodenal cap which was indicative of an old duodenal ulcer disease. 
Q Then at this time, there was no ulcer, acute ulcer condition that could 
have required immediate action? 
A There was no active ulcer disease at this time. 
Q You stated that you had operated on him, I believe, for hemorrhoids? 
Correct. 
In the past? 
Uh-huh. 
Did you have occasion to examine him? 
Yes, I did. 
Did you find any evidence at that time of any hernia condition? 
No, I did not. 
Q Had any complaints been made to you concerning a hernia condition from 
that time through the time you saw him on the 19th? 


A No. 


J.A. 116 


MR. MAZZUCHI: I object to that question. 


I think this contemplates the doctor saw him frequently. I think we 
should establish whether the doctor saw him again after November 29, 1960. 


I 
THE DEPUTY COMMISSIONER: All right, I'll strike that answer from the 
| 
record. 


BY MR. APPLESTEIN: 


| 
Did you have occasion to see him after the operation? 


Yes, I did. 
Were there any complaints -- 


MR. MAZZUCHI: After what operation? 


MR. APPLESTEIN: After the initial operation, the hemorrhoid operation. 


THE WITNESS: Yes, I did. 


| 

I saw him on the 29th of November, 2nd of December, |1960, February '61, 
February 9, 1961, September 14th, 1961. | 
BY MR. APPLESTEIN: 


Q What were these visits? 


A These were -- some were routine office visits just for a checkup for 
| 


colds and things of this nature and for just a routine checkup. 


| 
Q Were there any complaints during these times of anything that would in- 
| 


dicate any hernia? | 
| 


A No. He gave me no complaints of this nature. 


(Tr. 185-190] 


BY MR. APPLESTEIN: 

Did you get a history from him that may not appear in the record? 
| 

Yes. 


You did get a history? 


Yes. 


Q What was that? What did he tell you? 
A That at the time that he was admitted to the hospital that he had a mass 


down in his left lower inguinal area that was giving him quite a bit of pain. 


However, at the time that I was seeing him that mass had disappeared. 


THE DEPUTY COMMISSIONER: You say the mass disappeared? 

THE WITNESS: The mass had disappeared. I didn't -- as you see, as I read 
my physical findings I did not mention the fact that he had a mass on the left 
inguinal area at that time. 

BY MR. APPLESTEIN: 

Q Based on this history that he gave you, did you make a diagnosis based on 
what you saw as to what condition existed? 
A Based on the history from -- 

MR. MAZZUCHI: I object to this question. 

This is repetition, the doctor has already said that he had a reducible 
hernia on his diagnosis and acute pancreatitis. 

BY MR. APPLESTEIN: 

Q This pancreatitis, do you have any opinion as to what caused that pan- 
creatitis, or did subsequently -- 

A I had an impression that it was pancreatitis. I made no statement that 
the diagnosis was acute pancreatitis. I made an impression of acute pancreati- 
tis and this impression was subsequently ruled out. 

Q That was from your observation of the patient? 

This was from observation and facts. 

THE DEPUTY COMMISSIONER: You are saying an impression, you have indicated 
that it is closer to a speculation or something provisional? 


THE WITNESS: This is a provisional diagnosis. 


BY MR. APPLESTEIN: 

Did there come a time that you performed any surgery 
Yes. 

When was that? 

On the 6th of December 1961. 

What was the surgery that you performed? 

| 


A The surgery consisted of doing a subtotal gastrectomy on the patient and 


repair of an indirect left inguinal hernia. | 


| 
Q Now, I see that these are two different procedures. Were they performed 
one following the other, or at the same operative sitting? | 
| 
A They were performed at the same operative sitting, yes, they were. 
| 


Q Which was performed first? 


A The subtotal gastrectomy. 


Q What was the occasion for performing the subtotal gastrectomy? 

A Because of the history of old ulcer disease and the history of repeated 
bouts of passing tarry stools which was indicative, as far as I was concerned, 
of intermittent attacks of bleeding from his duodenal ulcer disease. 

Q What was the immediate cause of these operations? I mean following his 
admission to the hospital, was he operated on because of the| ulcer condition 
that existed or because of the hernia condition that existed? 
A Well, he was operated on for both conditions that existed. 

The reason he was operated on for his ulcer disease is that tentative 
diagnosis after getting the. additional history was that he had had an irredu- 
cible hernia on admission to the hospital and subsequently, lee positional 
therapy, that is, his legs were elevated. and he was placed + bed, the hernia 
reduced itself. 


JA. 119 


Because we do not like to operate on hernias in this acute state because 


of edema and swelling in the tissues around this area, we delayed -- we were 


going to delay the surgery until approximately 7 to 10 days following the hernia 
being irreducible for a short period of time. 

During this interim of time, as I said, he had studies which proved that 
he did have old ulcer disease and a review of his old record revealed that he 
had at one time been admitted to the hospital for bleeding from his ulcer, so it 
was thought that, if possible, both surgical procedures could be performed at 
the same time. 

The subtotal gastrectomy, we think, being a more formidable operation was 
done first and we did this because we say if the patient is all right on the 
table while we are doing this then we will go in and repair the hernia at this 
time. If he was not, we would come back at a subsequent date and repair his 
hernia. 

The patient did fine on the operating table, so we were able to complete 
both surgical procedures at the same operative sitting. 

Q The immediate cause of the initial surgery, for all the surgery is what 

I am trying to determine; whether it was because he came in with this hernia or 
because of the ulcer, the capped ulcer condition? 

A It was for the hernia that he was hospitalized and that surgery was 
initially contemplated. 

Q You say it was initially contemplated and the surgery that was finally 
done, was that also as a result of the initial contemplation of this hernia? 

A I would like for you -- 

Q Let me rephrase the question. 

You said the initial -- initially you had prepared him to go through sur- 
gery for this hernia, because of your findings. Now, was the operation itself 
that you performed as a result of this hernia, did you perform this operation 
because of the initial condition that you found, or were you -- 


J.A. 120 


THE DEPUTY COMMISSIONER: Mr. Applestein, are you aatblng the doctor, if 
I understand your question, whether they went ahead and éperkted on the hernia 
and while they were there they thought it was a good idea to! perform a subtotal 
gastrectomy? 

Is that what you are asking him? 


MR. APPLESTEIN: Yes, that's what I wanted to find out. 
| 

THE WITNESS: No, not while we were there. I mean this was a planned 
subtotal gastrectomy. I mean this was discussed with the patient, if this is 


what you mean. 


All of this was discussed with the patient prior to surgery. 


BY MR. APPLESTEIN: 


Q Prior to surgery, but subsequent, after he had come to the hospital with 


the hernia condition, is that right? 


[Tr. 191-195] 


| 
| 
| 
A Yes. 
| 
| 
| 


THE DEPUTY COMMISSIONER: Dr. Strudwick, I think the questions Mr. 
Applestein is asking you may be a little confusing to me and 1 want to get on 
the track here. | 

Mr. Steele went into the hospital November the 19th, 1961 and an opera- 
tion was performed on December 6, 1961. 

Now, the purpose of keeping him in the hospital for chee approximately 
18 days, why was he hospitalized for that period of time? 

THE WITNESS: These were -- Sometimes there are administrative difficul- 
ties in the hospital getting a certain test done in time, x-ray studies done, 


and some of the laboratory work done. 


J.A. 121 


THE DEPUTY COMMISSIONER: You mean on the man's stomach? 

THE WITNESS: Yes, unh-huh. 

The other, as I stated previously, is that with an incarcerated hernia or, 
say, an irreducible hernia, if a patient has had an irreducible hernia for a 
while and it reduces itself spontaneously -- I mean, there is a residual amount 
of edema remaining in the area and inflammation remaining in the area that we 
like to at least, or at least I like to and its good practice to wait until such 
time as this tissue’ has recuperated itself and your operation -- 

THE DEPUTY COMMISSIONER: That recuperation that you are speaking of, 
would that require hospital care? 

THE WITNESS: It doesn't necessarily require it. 

THE DEPUTY COMMISSIONER: It could just as well be at home where they 
could take it easy? 

THE WITNESS: It could just as well be at home but the danger of him 
getting, or the hernia becoming irreducible again is very real at this time and 
we like to keep the patient in the hospital at such a time, if we can. 

THE DEPUTY COMMISSIONER: The real purpose, then, would you admit was 
to prepare him from the medical standpoint for the probable surgery which, of 
course, was performed on the stomach. 

Is that correct? 

THE WITNESS: The real purpose was to -- There was no doubt in my mind 
about repairing the hernia. The hernia had to be repaired, as far as I was 
concerned. 

But, as I said, I had talked to Mr. Steele before about his ulcer disease 


and I thought since he was in the hospital at this time, he had had a history 


of intermittent bleeding throughout from the time that he had originally come 


into the hospital for his ulcer disease, and we thought that at that time 


would be a good time to perform a subtotal gastrectomy on him. 


J.A. 122 


THE DEPUTY COMMISSIONER: The real serious problem insofar as surgery is 


concerned was this surgery performed on the stomach? I mean, that was the thing 


| 
that accounted for the element of time and the element of further diagnostic 


procedures before anything definite was done? 

THE WITNESS: This added to it. I wouldn't say that this was the only 
reason. As I said, we would not have operated on him -- I would have operated 
on him for his hernia immediately, if it had not reduced iteelé, but since it 
reduced itself, then we had time to wait until these tissues had reached the 
state where a good hernia repair could be made. 

Repairing a hernia at the time that the tissues are edematous and fri- 
able is a very poor time to do it because you can usually have a recurrence of 
hernia. 


THE DEPUTY COMMISSIONER: All right. 


You can continue, Mr. Applestein. 


BY MR. APPLESTEIN: 


Q In other words, if I understand your testimony right, after the waiting 
| 


period, you were going to perform this hernia operation? 


A Yes. 
| 
Q And the waiting period was in order to allow this tissue in the hernia 
| 
area to reduce itself so that the operation would be as successful as possible? 


A Right. 

Q Was there any immediate need for the ulcer operation? F mean, from 

the standpoint that the man had acute symptoms? 

A No, he did not have acute symptoms of his ulcer disease. He had a 
chronic duodenal ulcer disease. If he had had acute symptoms I don't think that 


I would have operated on him for his ulcer disease at that time, unless he 


had one of the other indications for operation. 


J.A. 123 


Q Now, in the course of this operation, this hernia operation, what were 
your findings? Did you observe the tissue and so forth in the course of this 
operation? 

Did you make any findings? 

Which operation are you speaking of? 

In performing the hernia operation. 


The hernia operation? 


Q Yes. 
A 


I thought that this was a hernia that had been of recent origin, if that 
is what you mean, and the reason for that is that the neck of the sac wasn't 
the usual fibrotic, hard neck that you find in the old hernias that you see. 

There was a minimum amount of fibrous tissue surrounding the sac, the 
sac was easily dissected free from the surrounding tissues and repair was quite 
easy to perform. 

Q What type of hernia was this? 

A This was an indirect hernia, indirect left inguinal hernia. 

Q What are the usual -- What is the etiology of a hernia of this type? 
A Well, this is -- The etiology of hernias is controversial in some 
places. Of course, in children we consider it to be congenital, and in young 
people we think that when they develop an indirect inguinal hernia, let's say 
young adults or middle aged adults, it is due to some form of increase in 
intra-abdominal pressure, that is, increasing intra-abdominal pressure which 


could be caused by anything. 


[Tr. 197-201] 
THE DEPUTY COMMISSIONER: .... Doctor, let's assume that there is testi- 
mony that the deceased had been handling tables which seat about 10 people 


and they are about 5 feet in diameter and weigh approximately 50 pounds. 


J.A. 124 


Do you think that could be sufficient, handling tables of that nature, 
maybe about four or five of such tables, that that could produce a left inguinal 
hernia, the kind of hernia that you found upon examination? 


MR. MAZZUCHI: May I add to that by saying -- 


THE DEPUTY COMMISSIONER: And he also had complaints| which you yourself 


became aware of, the abdominal pain, generalized abdominal pain, periumbilical. 
| 


Tie that all in and does it look like there might have been a connection between 

that type of activity, the complaints that the deceased made and the diagnosis 

that you made in connection with the left inguinal hernia? 
MR. MAZZUCHI: If 1 may respectfully say, I do not bélieve that those 


are the facts in this case. 
| 


THE DEPUTY COMMISSIONER: Maybe they're not, but that is the question 


I think Mr. Applestein wants, and if those are the facts which I can find, why, 


maybe the answer will have some value. 


If it turns out that those are not the facts, why, then, of course, the 


answer will be valueless. 


Mr. Mazzuchi, are you talking about whether the man did or did not work 


that day or handled tables? 


| 
MR. MAZZUCHI: Or that he had help in setting up these tables and that 
there is testimony that the tables were on a dolly, that there was no real ef- 
| 
fort required to set them up. All you had to do was push a Wire and they set 


up. 


| 
THE DEPUTY COMMISSIONER: All right, let's also throw this in, Dr. 


Strudwick. 


There was testimony also to the effect that in opening these tables it was 
not a very difficult process, two people did it and the maniphlation -- these are 
| 
collapsible tables -- encountered in opening the table did not require a great 
deal of physical effort. It was what you might call just an ordinary manual 
| 


activity. 
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TRE WITNESS: Yes, I think this activity could have caused a left in- 
guinal hernia and one of this nature. 

THE DEPUTY COMMISSIONER: All right. 

BY MR. APPLESTSIN: 


Q I believe you testified that following -- that you operated on this man 


and would you desctibe the course of his recuperation following this surgery? 


A Postoperative course was -- if you want to use that, not a scientific 
term -- very satisfactory. His temperature came back to normal very quickly. 
Be complained very little of pain, associated pain, or tenderness associated 
with his wounds. 

As I recall, he was up and about in the ward in a matter of three or 
four days and the day prior to his -- I had contemplated discharging him prior -- 
the day after -- Well, I had contemplated discharging him just before he died. 
That is the day --! he was going home the next day following, before the demise. 

THE DEPUTY COMMISSIONER: In other words, was he -- 

THE WITNESS: The only indication I had that there was some complication 
was he had a -- and, really, this is in retrospect, in looking at his records, -- 
that he had a slight elevation in temperature the day before he died. 

THE DEPUTY COMMISSIONER: In other words, was he on the verge of being 
discharged? 

THE WITNESS: Yes, he was. 

THE DEPUTY COMMISSIONER: You say just about the time of this change? 

THE WITNESS: He was to be discharged the next day. 

THE DEPUTY COMMISSIONER: After this change in events? 


THE WITNESS: Yes. 
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BY MR. APPLESTEIN: 


Q What occurred, I think you said he died? 


A Yes, well, I was called, I think it was on the 6th Pore 


-op day, that I 


was called and told that he had collapsed on the ward, in the bathroom on the 


ward, as I recall, in a state of shock and his blood pressure was unobtainable 


at this time and he was given resuscitative measures in an attempt to revive him, 


however, they were to no avail. 


We were graciously permitted to perform an autopsy on 


ascertain the cause of death. 


Q What was the cause of death? 


| 
The cause of death by autopsy report was pulmonary embo 
What is a pulmonary embolus? 


A pulmonary embolus is a blood clot that is originated | 
| 


him in order to 


lus. 


somewhere in the 


body that has either in somewhere or some place come to the lung in the venous 


System, as in this particular case, and blocked one or more of 
the pulmonary artery. Well, it's actually a blood clot that i 
vascular system. 

Q Where do these clots normally originate? 
A Again, this is something that is borne out by statistic 
the majority of them originate in the blood vessels of the low 


mainly the thigh and the leg. 


the radicles of 


s in the pulmonary 


s and normally 


er extremity, 


Q Is there anything in the autopsy report to indicate that this embolism 


occurred any place other than in the extremities? 


A As I recall, there was no indication in the autopsy report that would say 


where the embolus originated from. 


Q Could you give any idea as to the frequency of these blo 


in the lower extremities? 


A No, I couldn't give you any percentage. 
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| 

| 

| 

od clots forming 


Q Are they by far the greater number that occur as a result -- 
A I would say, it is an infrequent complication or sequela as a cause of 


death. I mean, injthe number of people who would develop pulmonary emboli I 


don't think it would be all conjecture to say that it is thought there are many 


people who have pulmonary emboli who do not die. 

Q Do you have any opinion as to the cause for this particular emboli to 
have come about? 

A The only thing that I could say is that I think if probably he had not 
had to have surgery for his hernia or his stomach that he would probably not 


have thrown an emboli. 


[Tr. 202] 

THE DEPUTY COMMISSIONER: Do you have any sound medical basis for coming 
to a conclusion like that? 

THE WITNESS: There was nothing else found in Mr. Steele that would -- 
in his autopsy, -- that would indicate that he would have formed an embolus in 
any of his -- well, there is nothing in the autopsy report that I see where he 
would have formed an embolus spontaneously, say, without any antecedent surgery 
or illness or something of this nature. 

THE DEPUTY COMMISSIONER: Suppose that they did find some clotted blood 
in the stomach at the time of the autopsy. Would that have any bearing? 

THE WITNESS: No, it would not. 

THE DEPUTY COMMISSIONER: It wouldn't have any bearing? 


THE WITNESS: No. 


{Tr. 204-206] 
THE DEPUTY COMMISSIONER: If the record should also show that on the 
day before he entered the hospital, November 18, 1961, he and a coworker had 


consumed between them a pint of intoxicating beverage, I might say hard drinks 
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or hard liquor, and having obtained this history of pain in the periumbical 

area generalized around the abdomen, could your opinion be that there is a like- 
lihood that his complaints of pain, his vomiting and his naugea might be re- 
lated to the aggravation caused by the drinking or the whiskey, assume it was 
whiskey or some kind of hard liquor, on the stomach? 


THE WITNESS: I would go on the facts that were presented to me rather 


than on the fact that he had consumed some alcohol the day prior to developing 
| 


this hernia. 


THE DEPUTY COMMISSIONER: Let's assume that it is a fact that he did 
| 


consume, he and a coworker did consume a pint of hard liquor. Now, knowing 


his preexisting condition and with the whiskey there and following that his 
complaints of periumbilical pain generalized in the abdominal) region and the 
vomiting and the nausea, from a medical Standpoint would it be reasonable to 


assume that that pain was derived from the aggravation that the liquor had upon 


this man's stomach? 


MR. APPLESTEIN: The question of fact -- 

THE DEPUTY COMMISSIONER: I asked him the question. 

MR. APPLESTEIN: I wanted to add one thing, as to the presence of a mass 
in the area, 

THE DEPUTY COMMISSIONER: Never mind the mass. 

Dr. Strudwick, what is your view on that? What do you |think the likeli- 
hood is that perhaps it may have been the aggravation caused by the hard liquor 
which may have caused the Symptoms and complaints which precipitated the need 
to be admitted into the hospital? 

From a medical standpoint, how does that come to your mind and how do 


you look upon that? 


THE WITNESS: This was one reason that when I reviewed his history ny 
initial impression, one of my initial impressions was that this was acute edema- 
tous pancreatitis or acute pancreatitis because these are some of the symptoms 
related to pancreatitis. 

However, the lab studies, laboratory studies and subsequent course did 
not bear this out, so I do not think that the nausea and vomiting were related 


to drinking the day prior. 


[Tr. 209-212] 
BY MR. MAZZUCHI: 
At that time you found that he had a reducible hernia? 
Uh-huh. 
So you never saw an irreducible hernia in this man, did you? 


Bunh-huh. 


Yes, wy answer is no. I never saw an irreducible hernia in this man, no. 


Q 
A 
Q Your answer is no? She can't get a shake of your head. 
A 
Q 


As far as you are concerned then the only thing you saw in this man in 
the hernia department was a reducible hernia? 
A Correct. 
Q Now you thought all of these facts were significant, Doctor, and yet 
didn't you think it might have been significant if this man had a mass to re- 
cord it in here at the time you saw him? 
A I didn't feel a mass. 
Q You didn't see a mass, or feel as mass? 
A That's right. 

Is that right? 

That's right. 


All right. 
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You also knew at that time when you examined this man that he had a 
higtory of being a heavy drinker? 
A Uh-huh. 
Q Did you get any history from him of having had anything to drink at any 


time prior to coming into the hospital? 


it. 


A I didn't record it, but I think I asked him, I'm sure I asked him about 
| 
| 


Q You didn't think it significant in view of the fact that this man was a 
known sufferer from peptic ulcer or from ulcer disease, that you should report in 


your history whether there had been an ingestion of alcohol jor not immediately 


prior to his hospitalization? 

A I thought it was important. In fact, my first impression was acute 

edematous pancreatitis which follows usually a bout of heavy drinking. 

Q But you didn't put it in the hospital records, the tact that this man 

had a history of drinking or ingestion of alcohol prior to eaing into the hos- 

pital? | 

A I don't know whether he told me he did or not. Apparently he didn't. 

Q You didn't think it significant to ask him that? | 

A Apparently I thought it was significant. Maybe I asked him that. As 

I said, my initial impression, if you will read my note there, is acute pan- 

creatitis. | 
I mean, I didn't say anything about a hernia. My initial impression was 

| 

acute pancreatitis which follows usually some bout of heavy drinking. 

Q All right, sir. 
Now, if there is testimony to the effect that this man in fact did drink 

a quantity of alcohol immediately prior to being, becoming sick, where he de- 


veloped nausea and pain and threw up in his nausea to the point where he was 


J.A. 131 


emptying part of his stomach fluids, this would indicate serious and severe 
vomiting and nausea, would it not, Doctor? 

A What do you mean by serious? 

Q Well, a person can vomit a little bit and yet it is not too serious but if 
he vomited an awful, lot it might give some cause for concern, might it not? 


A Yes. It's according to what the vomitus is. 


Q Isn't it likely in the type of case as this that the vomiting and the 


nausea could cause a hernia to appear? 
A It's likely, it can. 
Q It's a very common cause of hernia, as a matter of fact, isn't it, Doctor? 
Severe vomiting? ° 
A I wouldn’t say it’s a very common cause, it's one of the causes. 
It’s one of the causes. 
It’s a condition which causes increasing intra-abdominal pressure. 


Which could cause hernia? 


It could, yes, sir. 


[Tr. 213] 
What kind of ulcer did this man have? 
He evidenced that he had an old duodenal ulcer on his x-ray examination 
this time he did not have an active duodenal ulcer. 
Old x-rays that were taken during his first hospitalization did show that 
an active ulcer at that time, but on this particular hospital admission 
talking about where he had his hernia repair he did not have an active 


but he had conclusive evidence that he had old ulcer disease. 
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(Tr. 214] 


++ At the time that he came into the hospital this time, however, he did not 
give a history of having passed any recent tarry stools at an. 
Q Peptic or duodenal ulcer as this man had could also chuse pain in the 
back and in the -- as you have said -- stomach area or the area, is that correct? 
It's usually epigastric pain. 


Epigastric pain. 


It's usually not periumbilical pain, usually not abdominal pain unless 


you have some of the other complications of ulcer disease. | 


Q This man had general pain, some of it radiating to his back, which is 


Common with peptic ulcer, is it not? 


A No, it's not common to have pain radiating; not common. 


| 
[Tr. 215-216] 


Q And ordinarily, even if you did have to hold a man after you reduced a 


hernia that had become incarcerated, you would hold him about one or two days 


before operation. 
Is that correct? 
No, that's not right. 
How many days would you hold him? 
I'd say about 7 to 10 days, maybe a little longer. 
7 to 10 days? 
Uh-huh. 
All right, sir. 


Doctor, there is not much doubt as to which of these opérations, the 


subtotal gastrectomy or the hernia operation, is the more formidable, the more 


serious operation, is there? 


A Well, in surgical circles it is considered that the subtotal gastrectomy 


is a little more formidable than a hernia operation. 

A little more formidable? 

Under most circumstances. 

You sayit's only a little more formidable? 

I would say so. I would say under most circumstances. There may be oc- 
casions in which repair for a hernia would be more formidable than doing a sub- 
total gastrectomy. 

Q How about in this case? 


A In this case, I would say the subtotal was more formidable. 


[Te., 222] 
Q .--. Doctor, in your experience as a surgeon, general surgeon, don't you 
think it is unusual to perform two operations, such as were performed in this 
case, at the same time? 

No, sir. 

You think it's accepted general practice? 

Yes, sir. 

Even though you have a long-standing history of ulcer disease, trouble 
like this? 
A It all depends upon the patient and the condition of the patient at the 


time. 


{Tr. 223-225} 

Q In other words, once you determined that you were going to do surgery 
on him your ordinary tests that youwould do in a hernia operation could be done 
in a relatively short time. 


Is that correct? 
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A Certainly, once you determine you have a hernia, you really don't need to 
| 


| 
do any more examination. 


Q The only thing that remains is to Operate? 
A Correct. | 
Q So that actually when this man remained in the hospital until the 6th of 
December from November 19, 1961, the tests that you were — oe were related 
to his ulcer condition, laboratory tests and others? 
A Yes. 

Q All right. 


| 
Doctor, when you filled out a certificate of death in this case, you 


gave as the cause of death pulmonary embolus, I believe. 
Is that right? 

A Uh-huh. 

Q In the question where they asked you what contributing |causes there were 

you gave as total gastrectomy. 
Isn't that correct? 


I don't know, I'd have to see that. 


| 

MR. MAZZUCHI: If the Deputy Commissioner please, I am wondering whether -- 
| 

THE DEPUTY COMMISSIONER: I have a certificate which is) not in the record. 
| 


MR. MAZZUCHI: It is -- | 
THE WITNESS: That is a copy. 


MR. MAZZUCHI: So that the record may. be complete, I think that we should 
| 
have -- 
THE WITNESS: Is that attached to that, maybe? The second -- is this -- 


THE DEPUTY COMMISSIONER: The certificate is not in the record. 


MR. MAZZUCHI: May I ask that the certificate of death be made a part of 


the record. Inadvertently it was not. 


MR. APPLESTEIN: No objection. 
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THE DEPUTY COMMISSIONER: All right, you are offering this for the record. 

MR. MAZZUCHT: Yes. 

THE DEPUTY COMMISSIONER: A certificate of death from the District of 
Columbia Department of Public Health, File No. 61-9815 has been offered in the 
record by counsel for the respondents. 

There is no objection from you, Mr. Applestein, and it will be entered 
as Respondent's Exhibit A, by reference. 

(The document above referred to was 
then marked Respondent's Exhibit 
A by reference for identification 


and was received into evidence.) 


BY MR. MAZZUCHI: 


Q Doctor, on this Respondents’ Exhibit A, which is the death certificate 


which you signed, you indicate that this man died from a pulmonary embolus and 
that the significant conditions were duodenal ulcer, chronic, subtotal gas- 
trectomy 7 days prior. 

You don"t say anything on that death certificate about hernia, do you? 


No. 


[Tr. 226-227] 
BY MR. APPLESTEIN: 
Q Doctor, which was the most important operation to be done as a result 
of your findings from the time he came into the hospital and you examined him 
on the 19th of November and the time you performed the operation? 
Which was the most important, immediate operation that should be 
eventually done? 
A Well, the immediate operation probably would have been the hernia. I 
mean so far as the most important one to be done at that particular time. 
However, I think both of them were equally as important to do, to my 
estimation. 
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But the hernia was the one that presented 
MR. MAZZUCHI: Wait just a moment. 


You're not testifying. 


| 
MR. APPLESTEIN: I'm sorry. 


BY MR. APPLESTEIN: 


Q Which presented the acute problem at the time? 


A The hernia had presented an acute problem at the time 


Operated, however, it was not presenting an acute problem. 


[Tr. 228] 


| 
| 
| 
| 
5 at the time I 
| 
| 
| 
| 
| 


THE WITNESS: .... We Operate on hernias -- we try to operate on hernias 


at the time that they are not complicated so that we can prevent complications 
of them. 


BY MR. APPLESTEIN: 


Q At this time was it your recommendation that he have t 


done? 


his hernia operation 


A Yes. 


[Tr. 229] 


Whereupon 


JACOB J. WEINSTEIN 


d, having first 
| 
I 


been duly sworn by the Deputy Commissioner, was examined and testified as fol- 


lows: 
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[Tr. 230-232] 

BY MR. MAZZUCHI: 
Q Dr. Weinstein, you are licensed to practice medicine in the District of 
Columbia? 

I am, sir. 

How long have you been so licensed? 

Since 1942,\I was licensed to practice in the District of Columbia. 

In your practice, do you engage in a specialty? 

I'm a general surgeon and -- 

Do you have any subspecialty? 

Gastroenterology. 

What is gastroenterology the treatment of? 

Diseases of the gastrointestinal tract with the stomach, duodenum, small 

et cetera. 

How long have you engaged in this specialty, Doctor? 

Since about 1950. 
Q And, Doctor, where did you -- what hospital privileges do you have in 
the District of Columbia and other places? 
A I am attending surgeon at the George Washington University Hospital, I 
am associate surgeon at the University itself, I am senior surgeon at the Wash- 
ington Hospital Center, senior surgeon at Doctors Hospital, and I have sur- 
gical privileges in all of the other hospitals in the District as well as some 
of the outlying, except for Freedmen's where I do not practice. 
Q What are some of your society affiliations? 


A I am a diplomate of the American Board of Surgery, a fellow of the Ameri- 


can College of Surgeons, a fellow of the American College of Gastroenterology, a 


fellow of the International Academy of Choleproctology, a fellow of the Ameri- 
can Medical Writers Association, of course, a member of the Washington Academy 
of Surgery, the District Medical Society, and all the other societies. 
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THE DEPUTY COMMISSIONER: Have you forgotten any? 
THE WITNESS: 1 may have. 

BY MR. MAZZUCHT: 
Q Doctor, in the course of your practice, have you had occasion to perform 
total gastrectomies and hernias. 
A Yes, I have. 

Q How often? 


A Many times. 


Q Could you estimate for us? 
A 


Oh, I've done probably 300 or more gastrectomies, and I guess I've done 
| 


Q Doctor -- 


nearly, probably in the neighborhood of a thousand hernias. | 
| 

| 

| 


A I'd say even more gastrectomies than that. I wouldn't have a figure, 


but I average 20 to 30 or more gastrectomies a year. 


[Tr. 233] 
A sees I think it's too much surgery to perform two major surgical pro- 
cedures at the same time. 
Q Have you had occasion ever to see a man in a similar Position who would 
require two forms of surgery? 

MR. APPLESTEIN: Objection. 

The same grounds. 

THE DEPUTY COMMISSIONER: Overruled. 


BY MR. MAZZUCHI: 


You may answer that. 
| 


I have seen patients who have required gastrectomies or colon resections 


J.A. 139 


+--+ Surgical procedures are classified according to the severity of the 
procedure itself and I use the same classification used by the Group in Boston. 

They are divided into four groups: 

Type one is the procedure like a hemorrhoid or hernia which is of the 
least type of traumatizing procedure. 

Type two are those which involve complicated procedures more like gall 
bladder and incarcerated hernia, strangulated hernia, or partial intestinal ob- 
struction or hysterectomy. 

Type three are those that require acute surgical emergencies, acute gall 
bladder, a minor colon operation for polyps where there is no resection et cetera. 
Type four are those which are the most severe and which involve gas- 

trectomy, colon resections, pancreatic resections and that type, or radical 
surgery involved with cancer. 

Q How would you rate the two surgeries? 

A The subtotal would be in my opinion a Grade Four, and the hernia would be -- 
an elective hernia would be a Grade One. 

Q Did you have an opinion as to whether this was an elective hernia or one 
that was of an acute nature? 

A From the records it indicated it was elective. 


Q Why do you say that, sir? 


A Well, it wasn’t done as an emergency. He was admitted on one day and then 


it was done at least 10 or 12 days afterwards. 
THE DEPUTY COMMISSIONER: About 18. 


THE WITNESS: 18, that’s even longer. 


BY MR. MAZZUCHI: 


Q So that this man could walk and go about without any 


hernia that he had, if he had one? 

A From the records, I would say that. 
Q Doctor, from your review of the records in this case, 
opinion as to which surgery was most important in this case? 


A What do you mean by importance? 


problem with the 


did you form an 


| 
Q Which he needed, which the claimant needed most, the decedent? 


THE DEPUTY COMMISSIONER: You mean the urgency. 
BY MR. MAZZUCHI: 
The urgency. | 
Neither one was urgent. 
Neither one was urgent. 
(Nodding head.) 
So would you say they were both elective? 
Elective operations. 

Q Which was more important, if you can tell us, Doctor, 


view of helping this man? 


A I don't quite know what you mean by that question. 


| from the point of 


Q Which did the man need most, a hernia operation, if you can tell us, or 


the gastrectomy operation? 
A It would be hard from the record for me to say that. 


Q All right, sir. 


Now Doctor, is it significant at all to you in this cdnnection that one 


operation was done prior to the other? 
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A Well, you usually pick the more serious and more major operation to do 


first. Then, if all goes well, if you are going to plan two major procedures, 


if all goes well with the first one, you then do the second one, if the patient 
is all right at that time. 

Q So that actually in the way that these were done the more serious or 
more major operation was the gastrectomy? 

A That's right. 

Q And, therefore, since the second operation was an elective operation, 


it need not have been done -- 


[Tr. 237-240] 

BY MR. MAZZUCHI: 

Q ---. Now, Doctor, what are the effects, usual effects of alcoholic in- 
gestion on a man who has a history of an ulcer? 

Usually it irritates the ulcer. 

And could it cause vomiting? 

Yes, sir, it could. 

Could that vomiting which has been described as having vomited approxi- 
mately four times, and the first few times food was vomited and then white 
stuff or his stomach juice, would that indicate strenuous vomiting. 

A I'd say that's pretty good vomiting. 
Q And this was preceded by drinking between five thirty - and eight p.m. 
the same night. 

MR. APPLESTEIN: Objection. 

THE DEPUTY COMMISSIONER: What is your ground for objection? 

MR. APPLESTEIN: I don't know where that appears in the record. 

THE DEPUTY COMMISSIONER: Mr. Burney testified they consumed a pint of 
hard liquor. 
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MR. APPLESTEIN: Yes, but I don't think the time element that he just 


stated is part of that. 
THE DEPUTY COMMISSIONER: Maybe the time element isn't correct but I don't 


think it's very crucial. | 


BY MR. MAZZUCHI: 
| 


Q Doctor, would this type of vomiting, or could this, is this a competent 


producing cause of hernia? 
| 


A I think vomiting strenuously could cause a hernia to become incarcerated. 


Q To become incarcerated. 


A That's right. | 


THE DEPUTY COMMISSIONER: Just for the record to be straight, the drinking, 
of course, was done, Mr. Applestein, as you know, from the testimony, that 
afternoon, and it was shortly thereafter, maybe an hour or two or so that the 
| 
claimant also complained of trouble with his -- in the abdominal region. 
MR. MAZZUCHI: Following a bout of vomiting, that's correct. 
MR. APPLESTEIN: The record does not show -- say that| 
MR. MAZZUCHI: The record will speak for itself. 
THE DEPUTY COMMISSIONER: Let's go on anyway. The racged is there and 
we will be able to look at it later. 
Go on. 
BY MR. MAZZUCHI: | 
Q Doctor, which of these two surgical procedures would eat likely or could 
most likely or would most likely cause an embolus? 
A The more major surgical procedure. 


Q Which is the -- 


A Gastrectomy. 
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Q Doctor, assume that this man had a hernia which had been reported as 
incarcerated or irreducible and later it became reduced. If he were in the hos- 
pital, how long would he, under normal circumstances, be kept prior to surgery on 
that hernia, if that hernia repair were to be made? 

A If he were my patient I would say two or three days, as soon as I could 


get him reasonably on the schedule and evaluated. 


[Tr. 240-242] 

Q +++. Doctor, do you know what the incidence is from the medical annals 
of pulmonary embolus in cases of total gastrectomy? 

A I can give you some overall figures that are pretty well published. A 


study done at the Leahy Clinic of 254 deaths, 8 percent were caused by massive 


pulmonary emboli, & percent of the deaths were caused by massive pulmonary em- 


boli. 

MR. APPLESTEIN: I am going to object to what cause. I think he said 
he gave a general -- that was not responsive to your question, I don't believe. 

THE DEPUTY COMMISSIONER: He said that 8 per cent was attributable -- 

THE WITNESS: To massive pulmonary emboli. 

MR. APPLESTEIN: Following what? 

THE WITNESS: Gastrectomy. 

THE DEPUTY COMMISSIONER: There had been some 254 deaths, 8 per cent 
was attributable -- 

THE WITNESS: To massive pulmonary emboli. 

BY MR. MAZZUCHI: 
Q You then agree with Dr. Strudwick that the incidence of pulmonary emboli 
following total gastrectomy is relatively infrequent? 


A The incidence is fairly low but is is mugh higher than it is for hernias. 
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Q Is there any incidence for hernias? 


A Yes, it's statistically about one in a thousand, whereas for gastrec- 


tomies it's approximately one in about a hundred. 

Q In examining this hospital chart, Doctor, as to the yelative times re- 
quired for the surgical procedures involved, would you say that they were within 
normal limits? 


A I would say so. 


Q In other words, there was nothing unusual about the shrgical procedure? 

This is average time for a gastrectomy. 

I see. 

About three hours? 

Three hours, three and a half hours, very good time. 

And for a hernia? 

About an hour, very good time. 

Doctor, as a result of your review of all these records, have you formed 
an opinion in light of your experience as to what relationship the gastrectomy 
had in connection with this man's subsequent death? 
A I think I made this clear by my figures but I would be| glad to repeat, 

| 
there is no question in my mind that the more major the surgical procedure 
the higher is the incidence of phlebothrombosis and the higher is the incidence 
of pulmonary infarct, fatal or nonfatal; the lesser the surgical procedure 
the lesser is the incidence, the less frequently these things loccur. 
Q If there is a relationship -- 


A May I finish? 


Q Yes, go ahead. | 


A And a gastrectomy, in my opinion, without doubt, is a ma jor surgical 


Procedure and involves all of the factors that go to the possibility of de- 
veloping phlebothrombosis. 
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Q 
A 
Q 
A 


How about hernia? 
Hernia, no. 
All right, sir. 


Not an elective hernia like in this case. 


[Tr. 243-245] 


BY MR. APPLESTEIN: 

Dr. Weinstein) would you agree that medicine is an art of practice and -- 
It's a science as well as an art. 

It isn't an exact science? 

It's not exact but it's a science as well as an art. 

As well as an art. 


Different physicians would have different opinions as to whether per- 


forming one or two operations at one sitting would be advisable? 


A 


Q 


It would but then in usual common practice -- 
Doctor would you -- 
MR. MAZZUCHI: Let him finish his answer. 


THE WITNESS: There are usual differences of opinion but there are certain 


standards of practice which are acceptable in a city or places within which you 


work. 


A 


Q 


BY MR. APPLESTEIN: 

Have you ever done more than one operation at a sitting? 
I have. 

That was based on your opinion that it was proper? 

It was necessary. 


Would you say that the examining physician, the one who did the operation, 


would be more able to determine if he qualified as a physician and surgeon to 


determine whether the surgery should be performed two at one time? 


J.A. 146 


A I am sure that I personally am qualified to determine |whether I can do 
two operations or three, but it is not the usual standard of |practice in the 
institutions where I work to do two major surgical procedures, unless you are 
forced by circumstances. 
Q But would you, if you felt that you could do it, perfo 
such? 


A I would determine whether it was necessary to do them,| not whether I 


can do them. | 
| 


Q You as a qualified physician, it would be within the realm of your own 
opinion to do this? In other words, you feel that it is within -- 
MR. MAZZUCHI: I object to this. 
I think counsel is arguing with the doctor. The doctor has stated his 
view and I think more than once. 
THE DEPUTY COMMISSIONER: Doctor, I think your testimony is to the ef- 
fect that that is the accepted or the usual practice to perform -- 
THE WITNESS: In the institutions where I work to perform one major 
Grade Four surgical procedure. 
THE DEPUTY COMMISSIONER: And you follow that practice? 
THE WITNESS: That's right, I do, sir. 
THE DEPUTY COMMISSIONER: Then it would be your answer to his question 
that your practice is to pursue the usual and acceptable practice in the area? 
THE WITNESS: Definitely, in the institutions where I work. 
BY MR. APPLESTEIN: 
Would all surgeons in that institution follow that same 


Most of them, yes. 


Some might not? 


Some might not. 


J.A. 147 


Would that be unacceptable? 


It's not acceptable, totally acceptable. 


But it's done. 
It's done. 
And this wouldn't be considered malpractice, would it? 


No, it certainly would not. 


[Tr. 247-248] 
MR. APPLESTEIN: I just want to find out whether his opinion as given 
today is based on opinions he read in the record. 
THE WITNESS: It is based on the record and my own experience and thinking. 
BY MR. APPLESTEIN: 
Q But is it based on anything you have seen in the record as to the opinions 
of others? 
A I don’t know what you mean. 
Q I mean some people -- the record has certain references to diagnoses 
and opinions of the examining physicians. Did you base your opinion on any of 
their opinions? 
A On the basis of this record, both operations were elective. 


Q What is the basis for your saying that, because of what the opinions 


A On what the record shows, what the x-rays showed, that this was a 

chronic ulcer, there was no active ulcer at the time, and the laboratory studies. 
The record showing that the hernia was reduced. 

Q Would you be in a better position to give an opinion if you had seen 

this patient? 


A I don't think there's any question to that. 


J.A. 148 


What is your answer? 
I would say yes. 


In other words, the examining physician would be in a much better position -- 


-- or more qualified to determine -- 


Q 

A I think anyone who talks to a patient -- 
Q 

A 


-- is in a position to determine which operation, but from these records 


I gave you my opinion. 


[Tr. 249-250] | 
BY MR. APPLESTEIN: 
Q Dr. Weinstein, do you feel that inguinal hernias sebuia be repaired in a 
person who is healthy: otherwise? 
A Yes, sir, I advise this. 
Q Isn't it true that pulmonary embolisms can occur with minor surgery, even 
less than hernias? 
A What do you mean by less than hernias? 
Q A procedure that is less than a hernia, a lesser procedure? 
A The greatest cause of pulmonary embolism occurs in medical patients who 
don't have surgery. 
Q In other words, they can occur in patients -- 
A They can occur in you, in me or anybody sitting here. 
Q Then in surgery that is even less -- what you would call minor surgery 
they could occur? 
A The incidence would be way down. 
Q But they could occur? 

They can occur. I made that clear earlier. 


THE DEPUTY COMMISSIONER: You say it is possible? 


THE WITNESS: Anything is possible. 


J.A. 149 


[Tr. 251] 
+... Are you! familiar with Christopher's textbook of surgery? 
Yes, I am. 
Do you consider that an authority on the field of surgery? 
A For students, yes. 
Q Would this be -- I will read to you a phrase here. Since 95 per cent of 


all fatal pulmonary emboli are said to originate in the lower extremities, this 


anatomic site has naturally attracted most attention for diagnosis and prophy- 


lactic treatment. 
Would you say that's an accurate statement? 


I think it's! a very general statement. No one has proved that completely. 


[Tr. 252] 
Q Isa't it true that most of the problems with regard to emboli originate 
in the lower extremities? 


A That's right, sir. 


[Tr. 252-257] 

THE WITNESS: Lying in bed for a long time, not moving about, dehydra- 
tion, position of the legs, the calves, all these factors as well as the stress 
are supposed and very definitely etiological factors in the development of 
the thrombi which occur in the calf of the legs. 

This is the most common place that they occur. But the longer a patient 
is in bed the greater are the chances for him of developing these phenomena. 

BY MR. APPLESTEIN: 

Q Can you say for a fact that this pulmonary embolism that the -- Mr. 


Steele passed away as a result of was from the gastrectomy? 


J.A. 150 


A I made myself very clear earlier when 1 said that the more major the 


surgical procedure the greater the stress, the greater is the 


these things occurring. 


incidence of 


Q But that's not necessarily that it did come from the gastrectomy. 


MR. MAZZUCHI: Again I object. 

| 

I think counsel is arguing with the doctor and the doc 

stands on its own. 


THE DEPUTY COMMISSIONER: He has given his opinion. 


tor's testimony 


MR. APPLESTEIN: He has given his opinion but other people could have 


other opinions. 
BY MR. APPLESTEIN: 
Is that correct? 
I would question whether they would differ with me sl 


The site of the embolism isn't even in that area, is i 


The site of what area? 


Where the gastrectomy was performed. 


that. 


t, usually? 


I think I made myself clear earlier that I wasn't picking the site, I was 


picking the stress as the factor that produced these things. 


I wasn't picking the site. 
Q But the site is somewhere else other than at -- 
A This occurs in all cases where you have it, I mean, no 
cases it occurs in the extremities, but it related to the amo 
the duration of the illness, to the sickness of the patient, 
complications that produce venous stasis and slowing of the c 
Q In other words, this hernia Operation could be a part 


A It's less likely than a gastric resection. 


t all, in most 
unt of stress, to 
to all the other 
irculation. 


of that stress? 


Q But in this particular case where both of them were done at the same time, 
could that be -- 
A I would say that the gastrectomy was the more formidable procedure and 
the greater likely cause of this particular phenomenon. 

But this other -- 

I gave you statistics to show it can occur. 


I know. 


That's when you have one operation at a time. 


A That's right. 
Q But now you had two operations at one sitting, and would you say that 
both of these operations contributed? 

I would say the stomach contributed more than the hernia. 

But the hernia did contribute? 

It might have. 

Would you say that without this hernia, without the hernia operation -- 

I didn't say that. 

-- he wouldn't have had the embolism? 

I didn't say that. 

THE DEPUTY COMMISSIONER: What was your question? I think you anticipated 
the question and gave an answer but we had better get his question. 

BY MR. APPLESTEIN: 

All right. 

Would you say that without the hernia operation, would he have had this 
embolism? 
A He might have. 
Q And he might not have, is that correct? 
A He was more likely to have it after the gastrectomy than after the 
hernia. 


J.A. 152 


But the fact is that he had two operations at the same time. 
| 


Is that correct? 

MR. MAZZUCHI: I object to this. 

I think we have gone over it two or three times. 
BY MR. APPLESTEIN: 

Would that produce -- 


MR. MAZZUCHI: Just a minute. 


THE DEPUTY COMMISSIONER: I think it gets into some semantics here. You 


are just quibbling. I think Dr. Weinstein has made it clear on the record he 


thinks it is more likely that it came from the gastrectomy and 


the hernia operation. 


less likely from 


MR. APPLESTEIN: I want to ask him if the hernia operation in addition 
| 


to the gastrectomy -- 


MR. MAZZUCHI: You've already asked him that question three times. 


MR. APPLESTEIN: -- would add to the possibility. 

THE DEPUTY COMMISSIONER: It may have. I think he said 

BY MR. APPLESTEIN: 

Would you say that it would add more to it or it wouldn 

Any surgical procedure adds to it. 

THE DEPUTY COMMISSIONER: If the blood clot, let's say, 
nia -- 

THE WITNESS: From the site of the hernia. 

THE DEPUTY COMMISSIONER: -- the gastrectomy comes down 


a blood clot with it? 


\its possible. 


‘t affect it. 


came from the her- 


jand contributes 


THE WITNESS: No, it's the factors which change in the blood as a result 


of the stress. 


J.A. 153 


[Tr. 257-258] 

THE WITNESS: .... So that from experience and from the records and from 
reading and from studying the greater the surgical procedure, the longer the 
patient is kept in bed, the more he gets as far as intravenous therapy rather 
than getting him up and heating him and moving him about, the greater are the 
chances for him to develop coagulation and pulmonary embolism as a result of 
the phlebothrombosis. 

There is no question in my mind about that. 

BY MR. APPLESTEIN: 

Q In other words, your testimonyis that these clots do not originate at the 
site of the operation? 

A Occasionally, but mostly in the legs of the patient. 

Q In the legs of the patient. 

Is there any indication that these did originate in the site of the 
operation? 

Not from the record that I reviewed. 

Then if you take statistics they originated in the legs some place? 


That's right, but we didn't prove that, because at the autopsy they 


didn't examine the legs, I don't think. This should have been done, I think. 


It is not always done. 
Q 95 per cent of the cases are approximately -- they originate -- 


They originate in the legs. 


{Tr. 258-260} 

Q Do you think; that this particular patient was kept in bed an undue 
length of time for the record after the surgery? 

A He was kept in bed longer than he would have been if he had had a sim- 


ple hernia, if I remember rightly. 


J.A. 154 


Do you remember what the record shows? 


I think so, I think he was in bed a little longer than he would have been. 
How long do you recollect from the record? 
I think it was about the third or fourth day before he was ambulated. 
Q How long is it that you would recommend after a sieiveccoas? 
A You have to stay in bed that long usually. It's very hard to get them 
up before that. 
THE DEPUTY COMMISSIONER: How about a hernia? 
THE WITNESS: You get them up the same night, or the dext morning anyhow. 
They have to be fed by vein almost entirely for the first couple of days. 
THE DEPUTY COMMISSIONER: So if he stayed in bed for nore than a day or 
two it was attributable to the gastrectomy? | 
THE WITNESS: Gastrectomy. 
BY MR. APPLESTEIN: 
Q Would you give me your opinion as to the chain of events that occurred 
in this particular case leading up to this embolism? 
A I think I gave you that earlier. | 
| 
Q Would you give it to me again? 
A Under greater surgical stress there are factors which occur in the 
blood which tend to cause thrombosis most commonly in the calves of the legs 
and when the patient starts to get around or move about they throw an embolus 
which goes to the pulmonary vessels and causes a massive pulapnary infarction. 


| 
Q That is done by the -- | 
A The blood is carried through the veins into the right side of the heart 


and out into the lungs. 
| 

Q Usually, as indicated in this case, it was probably from the legs some 

| 


place? | 


A We don't know for sure, but this is the probability. | 


J.A. 155 


Q Are you of the opinion that this was based on the fact that this man 
had sudden pain ini the stomach and he had a mass that appeared at that time, and 
there was testimony that there was exertion, do you believe that this hernia 


appeared at that time? 


[Tr. 261] 

A If I saw a patient who had an acute mass which was incarcerated, he would 
have then the symptoms that go with it, but I would have to see the mass. 

Q But if you did, if there was a mass present in that area and with pain 
and subsequent to that the man vomited, would you in your opinion -- 


A If I found nothing else wrong, I would say that this incarcerated hernia 


caused the vomiting. 


[Tr. 261-262] P 

THE DEPUTY COMMISSIONER: Dr. Weinstein, in a left inguinal hernia, let's 
assume that a man is doing some kind of physical work or let's say of a moderate 
nature and if in the course of doing that work he should sustain a hernia, left 
inguinal hernia, what would be the immediate symptoms? 

THE WITNESS: Well, if it were not incarcerated, in other words, if 
there was nothing to affect the function, he would have a mass which was re- 
ducible. 

If, on the other hand, the hernia came out and: there was any intestines 
caught in it which didn't impair the blood supply but impaired the function, 


then we call this an irreducible incarcerated hernia. If this remained, then 


he would get, as a result of the partial obstruction to the function of the 


intestine, crampy pains and nausea and vomiting, not always, but this could go 


along with it. 


But once a hernia is reduced then those symptoms disappear. 


THE DEPUTY COMMISSIONER: What complaints would he make? 


THE WITNESS: He would present himself with a mass in the left inguinal 


region which appeared first, then following that he would develop intermittent 
crampy pains with some vomiting. 
THE DEPUTY COMMISSIONER: Where would these pains be oeacess 
THE WITNESS: They would be located usually in the area of the hernia as 


well as perhaps around the umbilicus, but they would not be in the epigastrium. 


[Tr. 269-270] | 
THE WITNESS: May I read this out loud, so that we are all reading the 
same thing? 
THE DEPUTY COMMISSIONER: You can if you -- 
THE WITNESS: It will help me a little bit. 
THE DEPUTY COMMISSIONER: All right, do it. 
THE WITNESS: The pains are Steady and nonradiating td the back. Following 
the pains there was nausea and vomiting. Vomitus was food eaten at first, then 
it became bile stained. 
Coming soon after the pain started was the appearance of a mass, irre- 
ducible, in the left inguinal area that was moderately tender. 
MR. MAZZUCHI: All right. 
THE WITNESS: Then I interpret this to say that the pain and the vomiting 
preceded the mass. 
BY MR. APPLESTEIN: 
Q But if it were interpreted the other way that the pain) and the mass pre- 
ceded the vomiting, then your opinion would be otherwise? 
Is that correct? 


I haven't given an opinion yet. 


J.A. 157 


You just asked me which. Here it says the pain, the vomiting, the mass, 
and whether it was -- if the mass appeared first and then the pain and then the 


vomiting, this is a different sequence of events. 


[Tr. 270] 
Whereupon, 
WARREN JAMES STRUDWICK 
was recalled as a witness by and on behalf of the claimant and, having previously 


been duly sworn by the Deputy Commissioner, was examined and testified as follows: 


[Tr. 270-271] 

BY MR. APPLESTEIN: 

Q Dr. Strudwick, from your history obtained and recorded by you, what was 
the sequence of events that occurred with regard to the pain, the mass and the 
vomiting. 

A The sequence of events which the patient had related to me was pain -- 
the pain came first and then the mass and then the nausea and vomiting. It 
was not written up in that manner, and as I can see it could be interpreted 
either way, as far as I am concerned. 

But the sequence of events was again, the mass, first, and then the -- 
or the pain first, then the mass, and the pain continuing and then the nausea 
and vomiting from it. 

Q Is that a normal sequence of events in a traumatic hernia? 


A This is one of the sequence of events than can occur. Many times, as 


has been stated you can get the mass first, then pain, then nausea and vomiting 


related to it, or you can get pain in the inguinal area first, then the ap- 


pearance of the mass and nausea and vomiting to follow. 


J.A. 158 


[Tr. 271-272] 
| 
THE DEPUTY COMMISSIONER: Doctor, your interpretation of that, you say 


| 
that according to the words your interpretation could be a little different than 
| 


what is stated in the record? 


THE WITNESS: I said that from reading the record one can twist the words 
| 


around any way they want. 


THE DEPUTY COMMISSIONER: I mean, from reading the record as it stands. 
| 
THE WITNESS: From reading the record as it stands, I don't think that 
you can say one way or another. 


MR. MAZZUCHI: You think it's ambiguous? 

THE WITNESS: I did not put it down there as one, pean enn this is the 
way they occurred. 

CROSS EXAMINATION 

BY MR. MAZZUCHI: 
Q Don't you usually do that? 
A You should put it down. 
Q Did you just put it down helter-skelter? 
A I'm not a master of English and sometimes I maybe put things down turned 
around. 


Q Oh, come now, Doctor. 


A I should be but I'm not. 


[Tr. 273] 

THE DEPUTY COMMISSIONER: .... As the result of an off-the-record dis- 
cussion the counsel for the respective parties wish now to put on the record 
that they agree that wages at the time of the injury were $70 2 week, there- 


fore modifying the previous figure of $65 per week. 
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QUESTIONS PRESENTED 


1. Does the record, considered as a whole, support the 
Deputy Commissioner’s finding that the employee did not 
sustain an employment related injury? 


2. Does the record, considered as a whole, support the 
Deputy Commissioner’s finding that the death of the 
employee did not arise out of or in the course of the 


employment but was attributable to a cause or causes 
unrelated to the employment? 
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JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States 
District Court for the District of Columbia, entered in 
April 28, 1967 (J.A. 32, 33), granting appellee’s motion 
for summary judgment and remanding the case to the 


2 


Deputy Commissioner with instructions to enter an award 
granting compensation to the appellees. Notice of appeal 
was filed on May 25, 1967 (J.A. 33). The jurisdiction of 
the District Court was invoked under the Longshoremen’s 
and Harbor Workers’ Compensation Act, 44 Stat. 1424 
as amended, 33 U.S.C. 901, et seq., as made applicable to 
the District of Columbia by 36 D. C. Code 501. The juris- 
diction of this Court rests on 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


This cause of action arose upon a complaint to review 
compensation orders filed by the Deputy Commissioner on 
February 18, 1965 (J.A. 5-7) and July 29, 1966 (J.A. 16-22). 
In said orders the Deputy Commissioner rejected the claim 
for compensation (death benefits) to the surviving widow 
and dependent minor children of William O. Steele (here- 
inafter referred to as ‘‘deceased employee’’) on the 
grounds that the deceased did not sustain an injury arising 
out of and in the course of his employment and that his 


death was not employment related. The complaint alleged 
in effect that the findings of the Deputy Commissioner 
were not supported by the record made before him. The 
orders of the Deputy Commissioner are set forth fully 
below: 


(1) The compensation order filed February 18, 1965: 


Such investigation in respect to the above-entitled claims 
having been made as is considered necessary, and hearings 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following 


Findings of Fact 


1, That on November 18, 1961, William O. Steele, here- 
inafter referred to as ‘‘employee’’, was in the employ of 
the employer above named, whose address is 7930 Eastern 
Avenue, Northwest, Washington, District of Columbia; that 
the employer was subject to the provisions of an Act of 


3 


Congress approved May 17, 1928, entitled ‘“An Act to pro- 
vide compensation for disability or death resulting from 
injury to employees in certain employments in the District 
of Columbia, and for other purposes’’; that the liability of 
the employer for compensation under the said Act was 
insured by The Aetna Casualty and Surety Company; 


2. That the employment of the employee by the employer 
was as a house man; 


3. That at approximately 6:30 p.m. on November 18, 
1961, the employee was stricken with sharp abdominal 
pains, including pain in the periumbilical area, nausea and 
a series of intense vomiting which was soon followed by 
the appearance of a mass in the left inguinal area of his 
body; that at 5:30 a.m. on November 19, 1961 due to the 
continued severity of his illness, the employee was admitted 
to the Freedmen’s Hospital, in the District of Columbia, 
where his illness was diagnosed as a chronic duodenal 
ulcer, gastritis and a reducible left inguinal hernia; that 
on December 6, 1961, after 17 days of continuous hospitaliza- 
tion, the employee was given surgical treatment consist- 
ing of a subtotal gastrectomy and a left herniorrhapy; that 
on December 13, 1961 while in a state of convalescence in 
the said hospital, the employee died as a result of a pul- 
monary embolus due to a phlebothrombosis; 


4. That on December 5, 1962, the employee’s widow, 
Maebell Steele, filed claims in her own behalf and in behalf 
of Michael Stephen Steele and Sheila Marie Steele, sur- 
viving minor children of the employee, for death benefits 
under the District of Columbia Workmen’s Compensation 
Act alleging that the death of the employee on December 
13, 1961 was causally related to the surgical repair of his 
left inguinal hernia which he allegedly sustained some- 
time between 7:30 p.m. and 9:00 p.m. on November 18, 
1961 while setting up tables and chairs in the employer’s 
auditorium in preparation for a social function by an 
outside organization; 


+ 


d. That from the time of his admission to the hospital to 
the date of his death, the employee never told any attending 
physician that he had suffered an injury in the course of 
his employment as alleged or otherwise; that the employee 
did not give the employer any information, at any time, 
that he had sustained an injury while performing the duties 
of his employment as alleged or otherwise; that the left 
inguinal hernia was reasonably related to the intra-abdomi- 
nal pressure caused by violent vomiting; that the hos- 
pitalization of the employee subsequent to November 19, 
1961 to the time of his surgery on December 6, 1961 was 
for the purpose of preparing the employee for the said 
subtotal gastrectomy; that a gastrectomy is one of the 
most formidable types of major surgery; that the subtotal 
gastrectomy was a significant condition contributing to the 
death of the employee; 


6. That the employee did not sustain a left inguinal 
hernia in the course of his employment as alleged; that 
the chronic duodenal ulcer and gastritis was neither caused 
nor aggravated by the employment; that the death of 
the employee did not arise out of the employment, as 
alleged, but that it was due to a cause or causes unrelated 
to the employment. 


Upon the foregoing findings of fact, it is ordered by the 
Deputy Commissioner that the claims for death benefits be 
and hereby are Resxctep for the following reasons: 


1. That the employee did not sustain an injury arising 
out of and in the course of the employment as alleged or 
otherwise. 


2. That the death of the employee did not arise out of 
or in the course of the employment. 


(2) The compensation order filed July 29, 1966: 


On February 18, 1965, a compensation order was filed 
in the above-entitled case, rejecting the claims filed by 
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Maebell Steele, surviving wife, in her behalf and in behalf 
of the surviving minor children, on the grounds that 
William O. Steele, employee, did not suffer injury or death 
arising out of and in the course of his employment. 


Thereafter the claimants instituted proceedings for ju- 
dicial review before the United States District Court for 
the District of Columbia, Civil Action No. 627-65. On March 
3, 1966, the court vacated and set aside the compensation 
order filed on February 18, 1965, and remanded the case 
to the Deputy Commissioner and ordered that the matter 
be reconsidered in line with the court’s opinion and the 
opinion of the United States Court of Appeals for the 
District of Columbia Circuit in Howell v. Einbinder, 350 
F. 2d 442 (1965). 


Pursuant to the order of the District Court and no 
further hearing having been applied for by an interested 
party or considered necessary by the Deputy Commissioner, 
the Deputy Commissioner, after having reconsidered the 
evidence of record, makes the following 


Findings of Fact 


1. That on November 18, 1961, William O. Steele, here- 
inafter referred to as ‘‘employee’’, was in the employ of 
the employer above named, whose address is 7930 Eastern 
Avenue, Northwest, Washington, District of Columbia; that 
the employer was subject to the provisions of an Act of 
Congress approved May 17, 1928, entitled “‘An Act to 
provide compensation for disability or death resulting from 
injury to employees in certain employments in the Dis- 
trict of Columbia, and for other purposes’; that the lia- 
bility of the employer for compensation under the said 
Act was insured by The Aetna Casualty and Surety 
Company ; 


2. That the employment of the employee by the employer 
was asa house man; 
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3. That on December 13, 1961, while in Freedmen’s Hos- 
pital convaleseing from surgery consisting of a subtotal 
gastrectomy (excision of three-fourths of the stomach) 
and a left inguinal herniorrhaphy performed on December 
6, 1961, the employee died as a result of a pulmonary 
embolus due to a phlebothrombosis ; 


4. That on December 5, 1962, the employee’s widow, 
Maebell Steele, filed claims in her own behalf and in behalf 
of Michael Stephen Steele and Sheila Marie Steele, sur- 
viving minor children of the employee, for death benefits 
under the District of Columbia Workmen’s Compensation 
Act, alleging that the death of the employee was causally 
related to the surgical repair of the left inguinal hernia 
which, she further alleged, he sustained in the evening of 
November 18, 1961, while setting up tables and chairs in 
the auditorium of the employer’s synagogue in prepara- 
tion for a social function by an outside organization; 


5. That at 5:30 a.m. on November 19, 1961, the employee 
presented himself and was admitted to the Freedmen’s 
Hospital with a complaint of pain in his stomach*and a 
hernia; that at the time of his admission to the hospital, 
and subsequently, the employee related that at approxi- 
mately 6:30 p.m. on November 18, 1961, about ten hours 
earlier, he was suddenly stricken with sharp abdominal 
pains, which were considered to be periumbilical in loca- 
tion, followed by nausea, several bouts of vomiting and the 
appearance of a mass in the left inguinal region; that by 
reason of a history of heavy drinking a provisional diag- 
nosis of an acute inflammation of the pancreas was made 
but apparently no significance was attached to the hernia 
as the cause for the symptoms; that subsequently a secure 
diagnosis of a chronic doudenal ulcer, gastritis and re- 
ducible inguinal hernia was made; 


6. That the employee’s co-worker, a witness for the 
claimants, testified that on the evening of November 18, 
1961, while he and the employee were setting up tables, 
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weighing between 45 and 50 pounds, and chairs in the 
auditorium of the employer’s synagogue, he observed the 
employee in physical distress and heard the employee com- 
plain of pain in the stomach; that thereafter the employee 
rested for about an hour and returned home; that the 
co-worker did not notice or perceive nor was he told by 
the employee as to the cause for or the nature of the 
employee’s ailment; that the co-worker also testified that 
it was not necessary to lift a table in order to set it up; 
that according to the testimony the tables were of a col- 
lapsible type and were constructed so that after rolling 
them onto the floor they were automatically set up, with- 
out any lifting, by snapping out the legs; that such work 
was considered moderate at most; that there was no occa- 
sion for the employee to lift a table: that the co-worker 
testified that prior to reporting for work on that evening 
he and the employee had consumed a pint of hard liquor; 
that the employee’s widow, a claimant, testified that when 
the employee returned home that evening, she noted that 


he was ill and had been drinking although he was not 
intoxicated; that the claimant knew that because of the 
employee’s chronic ulcer disease, he had been previously 
warned by a treating physician against indulging in 
alcoholic beverages; 


7. That the physician who performed the surgical treat- 
ment testified that securing a history from a patient is 
one of the most important features in the diagnosis and 
treatment of an ailment; that although a history of the 
cireumstances surrounding his illness, prior injuries, in- 
dulgence in alcoholic beverages, and hospital treatment for 
a peptic ulcer two years previous, was secured from the 
employee, the employee up to the time of his death never 
stated or gave the slightest inkling that his left inguinal 
hernia or the stomach pain started or was associated in 
any way with a lifting incident as alleged by the claimant; 
that at no time prior to his demise did the employee com- 
plain to any physician, co-worker, or any other employee 
of the employer, or the employer that his stomach pain 


or hernia occurred simultaneously or was associated with a 
lifting incident at his work on November 18, 1961; that the 
medical testimony was in agreement that repeated episodes 
of vomiting is a competent cause for abnormal intra- 
abdominal pressure and such pressure is a competent cause 
for a hernia; that the surgeon testified that upon examina- 
tion of the employee he did not see or feel a left inguinal 
mass and diagnosed the condition as a reducible hernia; 
that every member of the medical staff at Freedmen’s 
Hospital who attended the employee recorded a diagnosis, 
whether provisional or secure that, the hernia was re- 
ducible; that a gastroenterologist testified that a reducible 
inguinal hernia would not produce the symptoms suffered 
by the employee as recorded in the hospital records; that 
the gastroenterologist also testified that the ingestion of 
alcoholic drinks will irritate an ulcer disease and such 
adverse affect on the ulcer is a competent cause for repeated 
intense vomiting; 


8. That it is inconceivable and unbelievable that in laying 


bare the time, symptoms and consequences of his illness in 
seeking relief from the throes of his affliction, the employee 
would withhold from the physicians at the hospital, includ- 
ing the surgeon, information that the onset of his illness 
or the hernia was in any way related to an employment 
trauma, if it was true; that the exclusion of any reference 
to an employment lifting incident on November 18, 1961, 
in the history as to the circumstances surrounding the 
illness and the hernia given by the employee, who sus- 
tained the hernia and suffered the illness is more trust- 
worthy and reliable, and entitled to greater probative value 
than the mere allegation, speculation, guesswork, or any 
conflicting testimony recalled two years and nine months 
after the events by strangers to the employee’s hernia 
and to the pangs of his illness; 

9, That there is no evidence that on occasion the em- 
ployee lifted tables to a height of four or five feet, but, to 
the contrary, the evidence discloses that it was not neces- 
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sary to lift a table in the process of setting it up; that 
the left inguinal hernia sustained by the employee was the 
result of abnormal intra-abdominal pressure produced by 
the repeated episodes of intense vomiting which started in 
the early evening of November 18, 1961; that neither the 
chronic duodenal ulcer, gastritis (inflammation of the 
stomach) nor the hernia was caused or materially aggra- 
vated by the employment; that the intense vomiting was 
the result of the irritation of the ulcer and stomach, which 
was produced by the ingestion of alcohol; that the em- 
ployee did not sustain a left inguinal hernia as a result 
of a lifting incident while at work for the employer on 
November 18, 1961; that the claimant did not sustain an 
injury arising out of and in the course of the employment; 


10. That claimant’s contention that the main purpose for 
surgery was the repair of the hernia and that the subtotal 
gastrectomy was a mere accommodation to the employee 
while he was on the operating table, was categorically re- 
jected by the surgeon; that it was the testimony of the 
surgeon that it was not necessary for the employee to 
remain in the hospital for seventeen days in preparation 
for the repair of the hernia, but instead that the prolonged 
period of pre-surgery hospitalization was required for 
administrative problems, x-rays and laboratory tests pre- 
paratory for a planned subtotal gastrectomy; that the 
subtotal gastrectomy was planned by reason of a history 
of passing tarry stools which was indicative of inter- 
mittent bleeding from the duodenal ulcer; that the hospital 
records show that on December 5, 1961, the day before 
surgery, the employee signed an authorization for the 
performance of a subtotal gastrectomy and that the hospital 
obviously did not consider the repair of the hernia of 
sufficient concern to request the employee to authorize the 
latter surgery also; that the final diagnoses of the post- 
mortem findings by the Department of Pathology by the 
Department of Medicine, Howard University, lists first, 
among other findings, the post-operative subtotal gastrec- 
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tomy and gastrojejunostomy, which surgery was performed 
because of opigastric pain, vomiting and a bleeding ulcer 
disease, but there was no mention of the herniorrhaphy; 
that the certificate of death shows that the surgeon listed 
the chronic duodenal and subtotal gastrectomy as other 
significant conditions contributing to the demise of the 
employee by pulmonary embolus, but is silent as to the 
repair of the hernia; that the medical consensus was that 
the gastrectomy was a formidable type of major surgery ; 
that it was the testimony of the gastroenterologist, who 
had performed over 300 gastrectomies and 1000 hernia 
repairs, that medical studies show that the incident of 
death by pulmonary embolus following a gastrectomy are 
ten times greater than those following hernia repair; that 
he also testified that following surgical treatment for a 
hernia a patient is ambulated within 2+ hours, but in the 
instant case the employee was at bed rest for three or 
four days following surgical treatment by reason of the 
gastrectomy; that the longer a patient stays in bed follow- 


ing surgery the greater is the likelihood of the development 
of a pulmonary embolus as a result of the phlebothrom- 
bosis; that the latter physician also testified that‘a gas- 
trectomy is a major surgical procedure which involves all 
the factors that go to the possibility of developing a phlebo- 
thrombosis but that such is not true in connection with the 
repair of a hernia as was involved in the instant case; 


11. That in furnishing vital medical facts for a public 
record regarding the death of the employee, the surgeon in 
his professional discretion saw fit to ignore the hernia 
repair as playing any significant part in the death; that 
the opinion and the medical rationale of the gastroen- 
terologist is in harmony with the medical data of record; 
that in the light of the opinion and medical rationalo 
of the gastroenterologist coupled with the medical data, 
there is no doubt that the death of the employee brought 
about by a pulmonary embolus due to phlebothrombosis 
is attributable to the gastrectomy and that the hernia 
played no recognizable part in the death of the employee. 
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Upon the foregoing findings of fact, it is ordered by the 
Deputy Commissioner that the claims for death benefits 
be and hereby are Resecren for the following reasons: 


1. That the employee did not sustain a left inguinal hernia 
on November 18, 1961 arising out of and in the course of 
the employment, as alleged. 


2. That the death of the employee did not arise out of and 
in the course of the employment but is attributable to a 
cause or causes unrelated to the employment. 


Appellant’s motion for summary judgment (J.A. 12) 
filed on September 28, 1965, and the renewal thereof (J.A. 
23-24) filed on August 17, 1966, was denied by order of 
the District Court filed April 28, 1967 (J.A. 32-33) and 
similar motions filed by the appellees were granted in the 
same order directing the Deputy Commissioner to enter 
an order granting compensation to appellees. 


STATUTES INVOLVED 


The Longshoremen’s and Harbor Workers’ Compensa- 
tion Act, March 4, 1927, 44 Stat. 1424, 33 U.S.C. See. 901 
et seq., as made applicable to the District of Columbia by 
Act of May 17, 1928, 45 Stat, 600, 36 D. C. Code 501, 
provides in pertinent part: 


Section 21 (b), 33 U.S.C. 921 (b). 


If not in accordance with law, a compensation order 
may be suspended or set aside, in whole or in part, 
through injunction proceedings, mandatory or other- 
wise, brought by any part in interest against the Deputy 
Commissioner making the order, and instituted in the 
Federal district court for the judicial district in which 
the injury oceurred (or in the United States District 
Court for the District of Columbia if. the injury 
occurred the District) . 2. . 


36 D. C. Code 501, 45 Stat. 600, (May 17, 1928) provides 
in pertinent part: 


The provisions of Chapter 18 of Title 33, U.S. Code, 
including all amendments that may hereinafter be made 
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thereto shall apply in respect to the injury or death of 
an employee or an employer carrying on any employ- 
ment in the District of Columbia, irrespective of the 
place where the injury or death occurs .... 


STATEMENT OF POINTS 


1. The District Court erred in failing to conclude that 
the Deputy Commissioner’s finding that the ‘‘employee 
did not sustain an injury arising out of and in the course 
of employment as alleged or otherwise’’ was supported by 
substantial evidence considering the record as a whole. 


2. The District Court erred in failing to conclude that 
the Deputy Commissioner's finding ‘‘that the death of the 
employee did not arise out of and in the course of the 
employment’’ was supported by substantial evidence con- 
sidering the record as a whole. 


3. The District Court erred in failing to conclude that 
the Deputy Commissioner’s finding ‘‘that the employee 
did not sustain a left inguinal hernia on November 18, 1961, 
arising out of and in the course of the employment, as 
alleged’? was supported by substantial evidence consider- 
ing the record as a whole. 


4. The District Court erred in failing to conclude that 
the Deputy Commissioner’s finding ‘‘that the death of 
the employee did not arise out of and in the course of 
employment but is attributable to a cause or causes un- 
related to the employment”’ was supported by substantial 
evidence considering the record as a whole. 


SUMMARY OF ARGUMENT 


It is well settled that findings of the Deputy Commis- 
sioner under the Longshoremen’s Act must be accepted 
by a reviewing court if they are supported by substantial 
evidence and in accordance with law; O’Leary v. Brown- 
Pacific-Mazon, 340 U.S. 504 (1951); Cardillo v. [aberty 
Mutual Co., 320 U.S. 469 (1947); Del Vecchio v, Bowers, 
296 U.S. 280 (1935); Voehl v. Indemmty Insurance Co. of 
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N. A., 288 U.S. 162 (1933) ; United Painters & Decorators 
v. Britton, 112 U.S. App. D.C. 236, 301 F. 2d 560 (1962) ; 
Phoenix Assurance Co. of N. Y. v. Britton, 110 U.S. App. 
D.C. 118, 289 F. 2d 784 (1961) ; or are not irrational, O’Keefe 
v. Smith, Hinchman & Grylls, 380 U.S. 359 (1965). A 
review of the record in this case demonstrates very clearly 
that there was an abundance of evidence before the Deputy 
Commissioner upon which he could base his findings of 
fact that there was no employment-related injury and that 
the deceased employee’s death did not arise out of and in 
the course of employment. The Deputy Commissioner’s 
awards were clearly correct and there is no proper basis 
in law sufficient to sustain the action of the District Court 
in remanding the case to the Deputy Commissioner and 
directing him to enter an order granting compensation to 
appellees. 


I 
Scope of Review 


The scope of judicial review in cases such as the one at 
bar is set forth in O’Leary v. Brown-Pacific-Maxon, Inc., 
supra, in which the Supreme Court said: 


... The standard, therefore, is that discussed in 
Universal Camera Corp. v. National Labor Relations 
Board, 340 U.S. 474, 71S. Ct. 456. It is sufficiently 
described by saying that the findings are to be accepted 
unless they are unsupported by substantial evidence on 
the record considered as a whole. ... 


... We do not mean that the evidence compelled this 
inference; we do not suggest that had the Deputy Com- 
missioner decided against the claimant, a court would 
have been justified in disturbing his conclusion. .. . 


Similarly with reference to the inferences drawn by a 
Deputy Commissioner, the Supreme Court in Cardillo v. 
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Liberty Mutual Insurance Co., 330 U.S. 469, 477-8 (1947), 
said: 


In determining whether a particular injury arose out 
of and in the course of employment, the Deputy Com- 
missioner must necessarily draw an inference from 
what he has found to be the basic facts. The propriety 
of that inference, of course, is vital to the validity of 
the order subsequently entered. But the scope of judi- 
cial review of that inference is sharply limited by the 
foregoing statutory provisions. If supported by evi- 
dence and not inconsistent with the law, the Deputy 
Commissioner’s inference that an injury did or did 
not arise out of and in the course of employment is 
conclusive. No reviewing court can then set aside that 
inference because the opposite one is thought to be 
more reasonable; nor can the opposite inference be 
substituted by the court because of a belief that the 
one chosen by the Deputy Commissioner is factually 
questionable. 


. .. It is likewise immaterial that the facts permit 
the drawing of diverse inferences. The Deputy Com- 
missioner alone is charged with the duty of initially 
selecting the inference which seems most reasonable 
and his choice, if otherwise sustainable, may not be 
disturbed by a reviewing court. 


In short, where the Deputy Commissioner’s compensation 
order has support of substantial record evidence it can be 
set aside only for an error of law, ‘‘such as a miscon- 
struction of the Act.’? Voris v. Eikel, 346 U.S. 328 (1953). 


And in language even more restrictive, the Supreme 
Court in O’Keefe v. Smith, Hinchman & Grylls, supra, has 
added: 


The rule of judicial review has therefore emerged 
that the inferences drawn by the Deputy Commissioner, 
are to be accepted unless they are irrational or ‘un- 
supported by substantial evidences on the record as 
a whole.” ... 


We agree that the District Court correctly affirmed 
the finding of the Deputy Commissioner. While this 
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Court may not have reached the same conclusion as 
the Deputy Commissioner, it cannot be said that his 
holding . . . is irrational or without substantial evi- 
dence on the record as a whole. 


Or as stated by the Court in the case of Groom v. Car- 
dillo, 73 App. D.C. 358, 119 F. 2nd 697 (1941): 


It is of no consequence that we might have reached 
a different conclusion or that there is a sharp conflict 
in the testimony or even that the evidence preponder- 
ates strongly against the view expressed by the Deputy. 
We cannot substitute our judgment for the Deputy’s 
judgment, nor can we weigh the evidence. 


In the instant case, the Deputy Commissioner’s findings 
are similarly binding. Under such interpretations of the 
Longshoremen’s Act by the Supreme Court of the United 
States, as well as by the Court of Appeals for the District 
of Columbia, Phoenix Assurance Company v. Britton, 
supra; General Accident Fire & Life Assurance Corpora- 


tion v. Britton, 103 U.S. App. D.C. 135, 255 F. 2d 344 
(1958) ; Liberty Mutual Insurance Co. v. Britton, 100 U.S. 
App. D.C. 236, 243 F. 2d 659 (1957) ; United States Fidelity 
and Guaranty Co. v. Britton, 88 U.S. App. D.C. 293, 188 
F. 2d 674 (1951), a court may not set aside a compensation 
order unless, on the whole record, the court believes that 
the Deputy Commissioner was ‘“‘compelled”’ to make find- 
ings, draw inferences and arrive at conclusions different 
from those set forth in the compensation order complained 
of. 


Accordingly, logical deductions and inferences which are 
drawn by the Deputy Commissioner from the evidence 
should be taken as established facts and are not judicially 
reviewable. O’Leary v. Brown-PacificMaxon, Ine., supra; 
Del Vecchio v. Bowers, supra; Wolff v. Britton. 117 U.S. 
App. D.C. 209, 328 F. 2d 181 (decided January 16, 1964) ; 
Crescent Wharf & Warehouse Company v. Cyr, 200 F. 2a 
633 (C. A. 9, 1952) ; Southern Stevedoring Co. v. Henderson, 
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115 F. 2d 863 (C. A. 5, 1949). Even if the evidence permits 
conflicting inferences, the inference drawn by the Deputy 
Commissioner is not subject to review and will not be 
reweighed. O'Leary v. Brown-Pacific-Mazxon, Inc., supra; 
Cardillo v. Liberty Mutual Insurance Co., supra; Phoenix 
Assurance Company of New York v. Britton, supra; Del 
Vecchio v. Bowers, supra. 


The Deputy Commissioner’s findings of fact are pre- 
sumed to be correct, Anderson v. Hoage, 63 App. D.C. 169, 
70 F. 2d 773 (1934); Pan American Airways v. Willard, 
99 F. Supp. 257 (N. Y. 1951); they are to be accepted unless 
unsupported by substantial evidence in the record con- 
sidered as a whole. O’Leary v. Brown-Pacific-Maxon, Inc., 
supra; Voris v. Eikel, supra; Phoenix Assurance Company 
v. Britton, supra; United States Fidelity & Guaranty Co. 
v. Britton, supra; Crescent Wharf & Warehouse Co. v. Cyr, 
supra; Walsh Stevedoring Co. v. Henderson, 203 F. 2d 501 
(C. A. 5, 1953) ; Gooding v. Willard, 209 F. 2d 913 (C. A. 2, 
1954); Charleston Shipyards v. Lawson, 227 F. 2a 110 


(C. A. 4, 1955). The burden is on the plaintiff to show 
that the evidence before the Deputy Commissioner does 
not support the compensation order complained of in the 
review proceeding. Southern Stevedoring Co. v. Hender- 
son, supra; Gulf Oil Corporation v. McManigal, 49 F. Supp. 
75 (W. Va. 1943). 


0 
The Evidence 


The record in the instant case consists of the typewritten 
transcript of the administrative hearings held before the 
Deputy Commissioner on September 25, 1964, November 
17, 1964, and November 19, 1964, with exhibits. The tran- 
script of the aforesaid hearings contains the following facts 
in support of the Deputy Commissioner’s compensation 
order. 
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With reference to the sole issue that is the subject of 
review in the present proceeding, namely, whether the 
employee had, as alleged, suffered an employment-related 
injury which had resulted in his death, witnesses testified 
in part and in effect as follows: 


Maebell Steele (claimant and widow of the deceased em- 
ployee): That, on Saturday, November 18, 1961, William 
O. Steele, the deceased employee, left home about 6:00 p.m. 
or 7:00 p.m. to go to work (as a maintenance man, J.A. 56) 
at Beth Sholom Congregation and Talmud Torah (herein- 
after referred to as ‘‘the Synagogue’’) (J.A. 36, 39, 55); 
that she last saw him at dinner in their home about 4:00 or 
5:00 p.m. on that day (J.A. 37); that James Burney (who 
testified, J.A. 61, et seq.), a co-worker of the employee who 
lived with them, also ate dinner then (J.A. 37, 41); that 
the employee returned home about 9:30 p.m. (J-A. 39); 
that he showed the witness a lump in his side and com- 
plained of pain ‘‘in the lower part of his stomach’’ (J.A. 
40, 54); that at 3:00 am., November 19, 1961, he went to 
the hospital in a taxicab (J.A. 40); that while first denying 
that the deceased had previously had any complaints or 
any trouble with his stomach prior to November 18, 1961 
(J.A. 46), the witness later admitted she knew he had a 
stomach ulcer for which he had received hospital treatment, 
had been in a hospital for a hernia operation, and had been 
told not to drink alcoholic beverages (J.A. 47, 49, 50, 53-54) ; 
that she did not know the employee had been drinking at 
home on the afternoon of November 18, 1961; that her 
husband drank regularly, to such an extent that she had 
had to tell him to stop because of his ulcer (J.A. 48-49, 54); 
that this had resulted in many arguments, the deceased 
telling her not to worry that he could handle it (J.A. 49) ; 
that when her husband returned from work about 9:30 
p.m. she knew he had been drinking (J.A. 52). 


James O0’F rank Burney (a co-worker of the employee and 
a roomer in his home, J.A. 61-62, who testified on behalf 
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of the claimant): That after eating dinner (with the de- 
ceased and the deceased’s wife on November 18, 1961), 
the witness and the deceased sat around and watched tele- 
vision until leaving for work (J.A. 63); that they left about 
7:30 p.m. and got to work about 8:00 p.m. to ‘‘set the 
auditorium up” (J.A. 64): that this required them to 
roll tables onto the floor, to set them up, and to place chairs 
at the tables: that the tables weighed approximately 45 to 
50 pounds, were of the collapsible type which merely re- 
quired pulling the legs out (JA. 64, 66, 68, 76-77); that, 
while doing this work, the deceased ‘‘started complaining 
with his stomach’’ and ‘laid over one of the tables’? (J.A. 
67). holding his stomach (J.A. 68, 76): that the deceased 
went upstairs (to a room used for lunch, J.A. 70), stayed 
awhile and then went home (J.A. 68); that the deceased’s 
complaints started about 9:00 p.m. on the evening in ques- 
tion (J.A. 71); that during the afternoon, the witness and 
the deceased had watched a televised football game for 
a couple of hours at the latter’s house (J.A. 73); that while 
they watched, they had a pint of whiskey (J.A. 73-74) ; that 
the deceased’s wife (who had testified to the contrary) knew 
they were drinking and had said nothing to the deceased 
(J.A. 75): that theretofore the deceased had not com- 
plained about a hernia, but had spoken to the witness of 
having ulcers (J.A. 76, 79-80). 


Joseph J. Wineburgh (president of the Synagogue at 
the time in question, J.A. 86): That the deceased had been 
employed as house man (J.A. 87); that the work done by 
him and deceased’s co-workers was not heavy in type (J.A. 
87); that when hired by the witness, the deceased had 
spoken of having previously had a hernia and ‘‘a very 
bad ulcerous condition’? (J.A. 88-89); that no strenuous 
effort was required in setting up the tables and chairs in 
the auditorium (J.A. 91); that the employee was not work- 
ing at the Synagogue on the evening of November 18, 1961, 
having gotten off at 5:00 p.m. (J.A. 93, 107); that the 
end of November or the first of December (the witness 
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being uncertain of the date, J.A. 98, 107-108), the deceased 
told the witness he was going to the hospital to have his 
hernia fixed and also that he was bleeding from his ulcers ; 
that the deceased then asked for his vacation with pay in 
advance (J.A. 94, 108-109) ; that at the time the deceased 
said nothing about the hernia or the bleeding ulcer being 
connected with his employment (J.A. 94, 109); that the 
deceased telephoned him two or three days after having 
had his operation to say he had not received the vacation 
check (J.A. 94); that the deceased at no time asked to be 
sent to a doctor for treatment because of any alleged 
injury; that the claimant, the deceased’s wife, also never 
asked for such medical attention or hospital care for the 
deceased; that the witness was the logical person for them 
to have asked (J.A. 95) ; that the deceased had not returned 
to work on November 18, 1961 (after having left the 
Synagogue earlier that day) because the meeting to be 
held in the auditorium did not involve preparation of food, 
and it was necessary that only one employee be there; 
that it was the turn of the deceased’s co-worker, Burney, 
and not the deceased, to work the night of November 18, 
1961 (J.A. 96). 


Warren James Strudwick, M. D. (a general surgeon, 
J.A. 113, who testified for the claimant): That the de- 
ceased was seen by him at the hospial where deceased 
was admitted on November 19, 1961 (JLA, 114-115); that 
from the deceased’s history it appeared that he had been 
in the hospital two Years before for ulcers and was 
treated by dict; that it further appeared that deceased was 
“fa heavy drinker’; that when admitted to the hospital 
at the later 1961 date he had abdominal pain, accompanied 
by nausea and vomiting; that his left inguinal area was 
‘moderately tender’? (J.A, 115); that the impression was 
that deceased had acute edematous pancreatilis (sub- 
sequently ruled out, however, JA. 118), penetrating uleer 
and left inguinal hernia (J.A. 115): that a subtotal gas- 
trectomy (removal of part of the stomach) and repair of 
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deceased’s hernia was done on December 6, 1961 (J.A. 
119); that the gastrectomy was necessary because of de- 
ceased’s intermittently bleeding ulcer disease (J.A. 119); 
that the gastrectomy is the ‘‘more formidable operation”’ 
of the two and was therefore done first, since, if the patient 
is all right on the table, the hernia operation will then be 
done immediately thereafter (J.A. 120, 133-134); that the 
cause of death was pulmonary embolus, a blood clot which 
in some way has come to the lung in the venous system 
(J.A. 127); that the clot could have resulted from either 
the ulcer surgery or the hernia surgery (J.A. 128); that 
the only hernia the witness saw with respect to the de- 
ceased (including the one on November 19, 1961) was a 
‘‘reducible’’ one (i.e. one which would subside) (J.A. 130) ; 
that the witness had felt no swelling or mass (J.A. 130); 
that although, in view of the deceased’s known ulcer con- 
dition and heavy drinking habit, the witness thought it 
‘‘was significant’? to have asked him on admission as to 
whether he had been drinking, the witness had not entered 
that fact on the medical record and could not remember 
if he had asked the deceased whether he had been drinking 
(J.A. 131); that vomiting by the employee after having 
drunk a quantity of whiskey on November 18, 1961, could 
have caused a hernia to appear (J.A. 131-132) ; that in the 
death certificate (Respondents’ Exhibit ‘‘A’’) the witness 
gave as the cause of death ‘‘pulmonary embolus’’, listing 
the employee’s ulcer and gastrectomy, but not the hernia 
operation, as a contributing canse (J.A. 135-136) ; that the 
hernia is not mentioned by the witness on the certificate 
(J.A. 136). 


Jacob J. Weinstein, M. D. (a surgeon with a specialty in 
gastroenterology): That he had performed more than 300 
gastrectomies and about 1,000 hernia operations (J.A. 
139); that he would not have performed, simultancously, 
both a gastrectomy and a hernia operation; that the per- 
formance of the two at the same time constitutes ‘‘too 
much surgery”’ (J.A. 139); that operations can be divided 


21 


into four categories of severity of procedure, in which her- 
nia operations are the least traumatic while gastrectomy 
belongs to the most severe group (J.A. 140); that the 
hernia operation here was elective, rather than acute, in 
nature since the deceased could have walked and gone 
about without any problem because of the hernia (J.A. 
140-141); that neither operation in the employee’s case 
was urgent, both being elective (J.A. 141); that, judging 
by the fact that the gastrectomy was done first, the ulcer 
condition was the more serious condition (J.A. 141-142); 
that alcoholic ingestion usually irritates an uleer (J.A. 
142); that such ingestion could produce vomiting which, 
if strenuous enough, could cause a hernia to become in- 
carcerated and ‘‘could very well be’? the cause of any 
hernia mass (J.A. 142); that of the two operations per- 
formed on deceased, the more major surgical procedure, 
the gastrectomy, would be most likely to have caused an 
embolus (J.A. 143, 145-146, 151); that if a patient has a 
hernia which has been reduced, he would be scheduled for 
operation two or three days after such reduction: that 
there would be no point in keeping such a patient in the 
hospital from 12 to 18 days before operating (as was done 
in the case of the deceased) (J.A. 144) ; that from a medical 
study it appears the incidence of death from pulmonary 
emboli following gastrectomies is eight per cent (J.A. 
144); that this incidence is much higher than it is for 
hernias (J.A. 144); that there is about one death in a 
thousand following hernia operations, whereas it is about 
one in a hundred following gastrectomies (J.A. 145); that 
a gastrectomy is a major surgical procedure and involves 
all the factors that go to the possibility of developing 
phlebothrombosis (embolism), while a hernia operation is 
not such a major surgical procedure (J.A. 145-146); that 
the longer a patient is in bed and the more intravenous 
therapy he receives, the greater are the chances of emboli 
developing (J.A. 150, 154); that deceased was kept in bed 
longer than he would have been kept had he had only a 
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hernia operation (JA. 154-155) ; that in hernia operations it 
is the usual practice to get patients out of bed the same night 
or the next morning, while in gastrectomies the patients 
must be fed intravenously for almost the entire first 
couple of days; that since the deceased had stayed in bed 
for more than a day or two, the embolus was (more likely) 
attributable to the gastrectomy (J.A. 155); that under 
greater surgical stress (such as gastrectomy), there are 
factors which occur in the blood that tend, most commonly, 
to cause thrombosis in the legs; that when the patient 
starts to move about, this embolus is thrown into the 
pulmonary vessels, causing a massive infarction (J.A. 
155); that this is the probability applicable in the case 
of the employee here (J.A. 155). 


m 
Discussion 


The Deputy Commissioner’s task in the instant case was 
to decide from the evidence in the record and the inferences 
to be drawn therefrom whether the employee’s death 
from a pulmonary embolus was causally related to his 
employment. : 


It was solely within the province of the Deputy Com- 
missioner, as such trier of the facts, to determine the 
credibility of witnesses; he could disbelieve any part or 
all of the evidence presented according to his judgment of 
its truthfulness and reliability: Kwasizur v. Cardillo, 175 
PF. 2d 235 (C. A. 3, 1949), cert. den. 338 U. S. 880; Goodings 
v. Willard, 209 F. 2d 913 (C. A. 2, 1954); Wilson & Co. v. 
Locke, 30 F. 2d 81 (C. A. 2, 1931); Hudnell v. O’Hearne, 
99 F. Supp. 954 (Md. 1951); John W. McGrath Corp. v. 
Hughes, 289 F. 2d 403 (C. A. 2, 1961) ; Associated General 
Contractors v. Cardillo, 70 App. D. C. 303, 106 F. 2d 237 
(1939). 


The rule as to acceptance upon judicial review of the 
Deputy Commissioner’s evaluation of the credibility of 
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witnesses applies also to medical witnesses: Todd Ship- 
yards Corp. v. Donovan, 300 F. 2a 741 (C. A. 5, 1962); 
John W. McGrath Corp. v. Hughes, supra; Gooding v. 
Willard, supra. With respect to any conflict in the medical 
testimony offered by the parties, a Deputy Commissioner 
is not bound to accept the opinion or theory of any par- 
ticular medical examiner. He may rely upon his own ob- 
servation and judgment in conjunction with the evidence, 
Todd Shipyards Corp. v. Donovan, supra; Hampton Roads 
Stevedoring Corp. v. O’Hearne, 184 F. 2a 76 (C. A. 4, 
1958) ; Baltimore €: Ohio Rwy. Co. v. Clark, 56 F. 24 212 
(Md. 1932); Liberty Mutual Ins. Co. v. Marshall, 57 F. 
Supp. 177 (Wash. 1944), aff’d 151 F. 24 1007 (C. A. 9, 
1945) ; Crescent Wharf & Warehouse Co. v. Cyr, supra. 


It is readily apparent from the evidence outlined above 
that the Deputy Commissioner in the instant case had 
ample warrant in the record for his determination that 
there was no causal relationship between the work of 
the deceased (either as an original, precipitating or ag- 
gravating activity or force) and his physical condition 
and death resulting from a pulmonary embolism. There 
was affirmative evidence that this blood clot which, fol- 
lowing surgery, resulted in death was unassociated with 
any disease or injury causally related to any work or to 
any consequence following from any employment disease 
or injury. The Deputy Commissioner, with proper justi- 
fication, found in effect that the evidence which demon- 
strated an absence of such association was the more cred- 
ible. This, as trier of the facts, was within his authority. 
The fact that he did not accept testimony offered by 
claimants, instead, constitutes no basis for reversal. 


As the Court of Appeals for this Circuit recently stated 
in Wolff v. Britton, supra: 


[The Deputy Commissioner] coneluded on a record 
which supports him that the claim was not compens- 
able. Since ‘there is factual and legal support for 
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the conclusion, [the judicial] task is at an end’’. Cit- 
ing Cardillo v. Liberty Mutual Ins. Co., 330 U. S. 469, 
479 (1947).) 


The judicial function is not to decide the case itself, as 
we have seen, but, instead, to determine whether there is 
substantial evidence in the record to support the Deputy 
Commisioner’s decision of the case. Certainly, it cannot 
be said that on the record as a whole the Deputy Com- 
missioner in the instant case was ‘‘compelled’’ to reach a 
conclusion contrary to the one he made. O’Leary v. 
Brown-Pacific-Maxon, Inc., supra. Nor con it be said 
that his holding was ‘‘irrational’’. O’Keeffe v. Smith, 
Hinchman & Grylls, supra. 


It should be noted that in cases such as this there is 
no presumption of compensability arising from either the 
mere occurrence of an injury or the mere showing of 
disability or death, without more. It is essential for claim- 
ant to do more than present an application for payment. 
He must, instead, show to the satisfaction of the trier 
of the facts that disability or death, or both are causally 
related to the injury. The presumption of Section 20(a) 
of the Longshoremen’s Act, 33 U. S. C. 920 (a), that a 
‘‘claim’’ comes within the Act requires some showing of 
the existence of facts supportive of a claim for compensa- 
tion. There is no presumption in favor of compensability. 
Hines v. Pacific Mills, 214 S. C. 125, 51 S. E. 2d 383 (1940). 
A claimant must still establish his claim of compensability. 
It is still the law that the burden is on him to prove the 
facts entitling him to an award of compensation, and this 
burden does not shift. The burden to establish industrial 
compensability is on claimants, and this the present claim- 
ants have failed to do to the satisfaction of the Deputy 
Commissioner. At least it can be said that when, as here, 
the medical evidence is so sharply conflicting between 
claimants’ general surgeon and the employer’s medical ex- 
pert on employee’s disease, the Deputy Commissioner must 
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accept the former and disregard the latter which showed 
that the embolus was more probably the result of the 
gastrectomy (for ulcers which no one asserted were as- 
sociated with the deceased’s employment) than of hernia. 
Moreover, there was substantial evidence to show that the 
ulcers might well have been activated by deceased’s drink- 
ing on November 18, 1961. Further, the hernia itself was 
unrelated to the employment of the deceased, either as 
an original cause or as an aggravated effect. For there 
was testimony showing that the hernia antedated the sub- 
ject employment and that the employee had performed 
no work which had occasioned that condition. Indeed, 
there was evidence that the deceased employee had not 
even been working on the evening of November 18, 1961, 
to which date claimants have attempted to affix the hernia 
claim. 


In addition, it should be remembered that judicial re- 
view of a Deputy Commissioner’s rejection of a claim in- 
volves a somewhat different viewing of the evidence from 
review of an award of compensation by him. In the latter 
case there must be affirmative evidence in the record be- 
fore the Deputy Commisssioner to Support the award; 
in the former, such affirmative evidence is not needed to 
support the denial of compensation since, upon failure of 
a claimant to carry the burden of proof in support of his 
claim, the claim must be rejected by the Deputy Commis- 
sioner notwithstanding the absence of affirmative evidence 
to disprove it. In other words, it is not necessary for the 
employer to prove a negative. Gooding v. Willard. supra; 
Kwasizur v. Cardillo, supra. The rejection follows the 
claimant’s failure to establish his claim. In the Gooding 
case, the Court at page 916 said: 


We might let decision turn on the above, but it 
should also be noted that the burden to show that the 
accident was a contributing cause of the death was 
on the appellee. It is obvious, of course, that in point 
of fact it either was or was not a contributing cause. 
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However, in point of proof of causal connection, the 
conclusion of the trial judge that the finding of no 
causal connection was inadequately supported by the 
evidence leaves the appellee’s burden undischarged. 
The finding of no causal connection went unneces- 
sarily far in positive terms, but whether or not it went 
unjustifiably far on the evidence it was at least an 
expression of the determination of the Commissioner 
that the evidence was short to show affirmatively a 
causal connection between the accident and the death. 
It is abundantly clear that the evidence on the sub- 
ject was so conflicting that the Commissioner could 
reasonably have found that there was no preponder- 
ance in favor of the appellee. As no more was needed 
to support his decision it was error to set it aside. 


From the foregoing discussion it is apparent that it can- 
not be said that the findings made by the Deputy Com- 
missioner in the instant case which caused him to reject 
the employee’s claim were not in accordance with law. 
Cardillo y. Liberty Mutual Ins. Co., supra. The fact that 


a different factual interpretation might have been made 
by a different trier of the facts does not militate against 
the findings of the Deputy Commissioner made in this 
case upon this evidence of record. Not every embolus is 
compensable by virtue of the mere fact of its being an 
embolus. The question here is whether there was sub- 
stantial evidence of record to support the Deputy Com- 
missioner’s findings that this employee’s embolus and 
death were not related to his employment. As we have 
seen above, substantial evidence did exist. Under such 
circumstances, as stated in Wolff v. Britton, supra; 


Here the Deputy Commissioner drew the inference 
from all of the facts as found that the injury suffered 
by the appellant’s decedent did not arise out of his 
employment. Accordingly, he concluded on a record 
which supports him that the claim was not compens- 
able. Since ‘there is factual and legal support for 
that conclusion, our task is at an end.’? As did the 
District Court, we are bound to affirm. 


27 


From the foregoing discussion, it is apparent that the 
record in this case supports the findings of the Deputy 
Commissioner and that those findings are not ‘‘irrational’’, 
O’Keeffe v. Smith, Hinchman & Grylls, supra, nor ‘‘for- 
bidden in law’’, Cardillo v. Liberty Mutual Ins. Co., supra. 


CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the compensation order complained of is in accordance 
with law and that the judgment of the District Court 
should be reversed and the case remanded with instruc- 
tions to reinstate the award of the Deputy Commissioner. 


Respectfully submitted, 


M. S. Mazzvcxi 
405 Investment Building 
Washington 5, D. C. 
Attorney for Appellants. 


